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oe er Os gens: Tey i 


A citizen of the city reads the Citizen ... and confusion 
would be natural unless you saw the capital “C.” 
Capitals designate proper names . . . the names of people 


... of products... of newspapers. 


To keep his meaning clear, a reporter on the Citizen will 
always capitalize the names of citizens in his stories. He 
will also carefully capitalize the trade-marked names of 
products. 

Coke, for example, is a trade-mark of The Coca-Coia 


Company. Good usage demands that the owner of a 
trade-mark guard it diligently. 


THE COCA-COLA COMPANY 





but 
Citizen is his 
daily paper 





That’s why we ask that you make it Coke with a capital, 
please. 


P.S. Citizens everywhere enjoy the pause that refreshes 
with ice-cold Coke after a busy day on the job. Won't 
you join us? 


Ask for it either way 
...b0th trade-marks © 
mean the same thing. 
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State Tax Reports... 


© State taxation once was easy. The property tax, a franchise tax, and 
a few license taxes made up the picture. But now all this is changed. 


* New and drastic forms of taxation have been created, rates have sky- 

rocketed, more and still more tax money is demanded. Today, as never before, 
correct, continuing tax information is vital to effective, economical business management. 
And not just at return time, but all through the year. Tax control must be carefully planned, 
plans constantly revised to match the swift pace of present-day tax changes. 


* For these basic reasons Tax Men everywhere welcome the special assistance of CCH’s 
State Tax Reports. 


* Forty-eight states and the District of Columbia are each individually covered by CCH's 
State Tax Reports, each state the subject of its own reporting unit. Swift, accurate, con- 
venient, the informative regular issues of each unit keep your tax facts and information 
constantly up-to-the-minute. Coverage includes new laws, amendments, regulations, rul- 
ings, court and administrative decisions, return and report forms—in short, everything 
important or helpful in the sound and effective handling of corporate or individual state 
taxes and taxation. 
Write for Full Details of Reporting for Your State 


COMMERCE, CLEARING, HOUSE, INC.. 


PUBLISHERS OF TOPICAL LAW REPORTS 





CHICAGO 1 NEw YORK 36 WASHINGTON 4 
214 N. MICHIGAN Ave. 522 Fietw Ave. 1329 E STREET. N. W. 


CCH TOPICAL LAW REPORTS 
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® Our Diamond Jubilee year not 
only has caught the imagination of 
lawyers and stirred them to major 


achievements such as the creation 
and financing of the American Bar 
Center, but laymen also are assisting 
in the celebration. The Postmaster 
General of the United States, Arthur 
E. Summerfield, has just advised 
your president that he has approved 
Bar 
Association 75th Anniversary com- 
memorative stamp. The design is 


the issuance of an American 


now being created under the direc- 
tion of Tom Sidlo, Chairman of the 
Committee on Public Relations, who 
secured the approval. Lawyers do not 
need a postage stamp to remind them 
of the significance of this year, since 
many are doing much to make our 
75th anniversary one of our greatest. 
\ striking example of unusual inter- 
est is the following list of books 
being released by leaders of our pro- 
lession this year: 

History of the American Bar Asso- 
ciation by Professor Edson R. Sun- 
derland, who designates three eras 
(a) “The Sarato- 

1878; (b) 
‘Era of National Expansion”, start- 


of the Association: 
ga Era”, beginning in 


ing with the turn of the twentieth 
century, and (c) the “Era of Federa- 
tion”, inaugurated with the adoption 
of the new constitution and creation 
of the House of Delegates in 1936. 
A copy of this book will be given to 
tah lawyer who registers at the 
Bo ton Jubilee Convention. 





Robert G. Storey 





Henry S. Drinker’s book, Legal 
Ethics, is very timely because of the 
increasing volume of questions cen- 
cerning the ethical conduct of law- 
yers from various state and local bar 
associations. Henry Drinker has been 
Chairman of our Committee on Pro- 
fessional Ethics and Grievances for 
the past nine years. His book dis- 
cusses many relevant court decisions 
as well as hundreds of opinions re- 
lating to ethics by the numerous 
state and local committees, including 
287 published and 300 unpublished 
opinions that have been rendered by 
the Committee since 1922. The book 
is being published by Columbia Uni- 
versity Press under a grant from the 
William Nelson Cromwell Founda- 
tion. A special price of $2 on orders 
received up to September |, 1953, 
has been authorized. 

Judge Orie L. Phillips and Judge 
Philbrick McCoy recently authored 
Conduct of Lawyers and Judges, 
which has received wide acclaim 
from the press. 

Roscoe Pound's book enti- 
tled Development of Bar Associa- 


Dean 


tions in the United States, soon to 
be published by West Publishing 
Company, is fascinating reading. 
Dean Albert J. Harno’s new book, 
Legal Education in the United 


States, prepared under the auspices 
of the Survey of the Legal Profes- 
sion, is a most authentic, complete 
and interesting history of legal edu- 
cation. 


The President's Page 





Professor James E. Brenner, as 
consultant for the Survey of the Le- 
gal Profession, has done a superb job 
in the publication of his book, Bar 
Examinations and Requirements for 
Admission to the Bar. 

The above are only a few of the 
outstanding books released by lead- 
ers of our profession this year. Every 
lawyer cannot write a book, but every 
Association member can do some- 
thing to make this Diamond Jubilee 
year a success. Each of you can do 
two things which your president re- 
quests you to join him in doing: 
(a) bring at least one new member 
into the Association, and (b) con- 
tribute or pledge to the American 
tar Foundation, for the American 
Bar Center, the maximum amount 
you can afford to give. And please 
remember that membership dues are 
deductible as a business expense and 
that your contribution to the Amer- 
ican Bar Foundation is deductible 
in full as a charitable or educational 
gift. 

The climaxing event of the year 
will be the Diamond Jubilee Con- 
vention in Boston during the last 
week in August with the appropri- 
ate theme of “Liberty Under Law”. 
There we shall summarize the year’s 
work and record each member’s con- 
tribution of services and money. The 
minimum contribution of each As- 
sociation member should be ene new 
membership application and io be- 
come a “Builder” of the American 
Bar Center. 
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SPECIAL PRE-PUBLICATION OFFER! 


LEGAL ETHICS 


by HENRY S. DRINKER 


CHAIRMAN OF THE STANDING COMMITTEE ON PROFESSIONAL ETHICS AND GRIEVANCES, AMERICAN BAR ASSOCIATION 





The first book on legal ethics in many years, this is the only book to collect, 
digest, and discuss, with the pertinent court decisions, the rulings of the various 
ethics committees all over the country. It deals with the basic principles govern- 
ing professional conduct, reviews the grounds on which lawyers have been sub- 
jected to discipline, and discusses fully the modern developments in legal ethics, 
such as advertising, matrimonial litigation, fee splitting, partnerships between’ 
lawyers, and so on. It covers important amendments to the Canons of Ethics of 
the American Bar Association and summarizes the many written decisions that 
have been rendered, construing them, for the past thirty years. Users of LEGAL 
ETHICS can ascertain quickly and precisely the rulings of all these committees 
on all points, as well as appropriate court decisions. 


Appendixes contain some 300 rulings of the American Bar Association Com- 
mittee, published for the first time; the text of the American Bar Association 
Canons of Professional and Judicial Ethics; Hoffman’s Fifty Resolutions; and the 
original Alabama Code of Ethics. 448 pages. 


AVAILABLE UNTIL SEPTEMBER 1, 1953 FoR $2.00 


This exceptional offer, which would not otherwise be fea- 
sible, is made possible through a grant from The William 
Nelson Cromwell Foundation. 


THEREAFTER $4.00 








| 
| 
COLUMBIA UNIVERSITY PRESS, BOX 921 l 
| 2966 BROADWAY, NEW YORK 27, N. Y. : 
lam enclosing $_______- for - —. copies of LEGAL ETHICS, at $2.00 each. | understand that the special price of $2.00 | 
| 
| will be effective until September 1, 1953. Thereafter the price will be $4.00 
| 
a s | é | 
| 
| ORGANIZATION _ wie 
| 
; 3 ; PE Sh a : ‘4 V Fe | 
| 
| cty___ ° ZONE __ _STATE__ EDA 7 
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American the official organ of the 


Bar AMERICAN BAR ASSOCIATION 


Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of 
judicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House ef Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 


Governors prevent an applicant’s election. . 


Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
There are no additional dues for membership in the following sections: Bar Activities, Criminal Law, Judicial 
\dministration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
€ Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues 
ior all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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American HEADQUARTERS OFFICE, 1140 NORTH DEARBORN STREET, CHICAGO 10, ILLINOIS 
Bar Association WASHINGTON OFFICE, 1406 M STREET, N.W., WASHINGTON 5, D. C. 


Officers and Board of Governors 1952-1953 


President ROBERT G. STOREY, Republic Bank Building, Dallas 1, Texas 

Chairman, House of Delegates, DAVID F. MAXWELL, Packard Building, Philadelphia 2, Pennsylvania 
Secretary JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 

Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 

Assistant Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsylvania 

Director of Activities EDWARD B. LOVE, 1140 North Dearborn Street, Chicago 10, Illinois 

Controller and Business Manager NOBLE STEPHENS, 1140 North Dearborn Street, Chicago 10, Illinois 
(The President, 

The Chairman of the House of Delegates, 

The Secretary, 

The Treasurer, 

Howakrp L. Barkpu_, Last Retiring President, Union Commerce Building, Cleveland 14, Ohio 
Tappan Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Llinois 


Ex Officio 





. 


ALLAN H. W. Hiccins, 84 State Street, Boston 
9, Massachusetts 

Cyrut CoLeMAN, 750 Main Street, Hartford 3, 
Connecticut 

P. WARREN GREEN, Public Building, Wilming- 
ton, Delaware 

Water M. Bastian, United States District 
Court for the District of Columbia, Wash- 
ington I, D. C. 

LeDovux R. Provosty, Guaranty Bank and Trust 
Company Building, Alexandria 1, Louisiana 


Sixth Circuit DonaLp H. Finkseiner, Toledo Trust Build 
ing, Toledo 4, Ohio 

ALBERT J. Harno, University of Illinois Law 
School, Urbana, Illinois 

Freperic M. Miter, Bankers Trust Building, 
Des Moines 9, Iowa 

A. L. Merritt, Carlson Building, Pocatello, 
Idaho 

Ross L. MALONE Jr., Roswell Petroleum Build 
ing, Roswell, New Mexico 


First Circuit 
Second Circuit 
Third Circuit 


Seventh Circuit 


Eighth Circuit 
Circui 
Fourth Circuit Ninth Circuit 


Fifth Circuit Tenth Circuit 


Board of Editors, American Bar Association Journal, listed on page 396 


Advisory Board of the Journal 


WALTER P. ARMSTRONG, JR. 


REX G. BAKER 
HOWARD L. BARKDULL 
F. W. BEUTLER 

JAMES E. BRENNER 
JOHN G. BUCHANAN 
CHARLES H. BURTON 
DWIGHT CAMPBELL 
STUART B. CAMPBELL 
HARRY W. COLMERY 
FREDERIC R. COUDERT 
EUSTACE CULLINAN 
CHARLES P. CURTIS 
DEANE C. DAVIS 


WILLIAM TUCKER DEAN, JR. 


CHARLES E. DUNBAR, JR. 
CODY FOWLER 
HAROLD J. GALLAGHER 
E. SMYTHE GAMBRELL 
CHARLOTTE E. GAUER 
THOMAS B. GAY 
FARNHAM P. GRIFFITHS 
FRANK W. GRINNELL 
ERWIN N. GRISWOLD 
ALBERT J. HARNO 
HENRY C. HART 
FRANK C. HAYMOND 
BLAKEY HELM 

JOSEPH W. HENDERSON 
FRANK E. HOLMAN 
WILLIAM J. JAMESON 
CHARLES W. JOINER 
WILLIAM T. JOYNER 
H. GLENN KINSLEY 
EMMET M. LaRUE 
JACOB M. LASHLY 
BOLITHA J. LAWS 
LANNEAU D. LIDE 


Memphis, Tennessee 
Houston, Texas 
Cleveland, Ohio 

Taos, New Mexico 
Stanford, California 
Pittsburgh, Pennsylvania 
Washington, D. C. 
Aberdeen, South Dakota 
Wytheville, Virginia 
Topeka, Kansas 

New York, New York 
San Francisco, California 
Boston, Massachusetts 
Montpelier, Vermont 
New York, New York 
New Orleans, Louisiana 
Tampa, Florida 

New York, New York 
Atlanta, Georgia 

Chicago, Illinois 
Richmond, Virginia 

San Francisco, California 
Boston, Massachusetts 
Cambridge, Massachusetts 
Urbana, Illinois 
Providence, Rhode Island 
Charleston, West Virginia 
Louisville, Kentucky 
Philadelphia, Pennyslvania 
Seattle, Washington 
Billings, Montana 

Ann Arbor, Michigan 
Raleigh, North Carolina 
Sheridan, Wyoming 
Rensselaer, Indiana 

St. Louis, Missouri 
Washington, D. C. 
Marion, South Carolina 


358 American Bar Association Journal 


L. DUNCAN LLOYD 
EDWIN LUECKE 
HAROLD R. McKINNON 
ROBERT F. MAGUIRE 
JOHN J. MAHON 
WILLIAM LOGAN MARTIN 
A. L. MERRILL 
FREDERIC M. MILLER 
R. DEAN MOORHEAD 
EMORY H. NILES 
HERBERT G. NILLES 

D. RAY OWEN, JR. 

BEN W. PALMER 

KURT F. PANTZER 
ORIE L. PHILLIPS 
WILLIAM POOLE 
CHARLES S. RHYNE 
CARL B. RIX 

PEARCE C. RODEY 

JOHN C. SATTERFIELD 
NAT SCHMULOWITZ 
JAMES C. SHEPPARD 
SYLVESTER C. SMITH, JR. 
ROBERT S. STEVENS 
WILLIAM E. STEVENSON 
WESLEY A. STURGES 
LESTER D. SUMMERFIELD 
LANE SUMMERS 

A. W. TRICE 

ROBERT B. TUNSTALL 
GEORGE H. TURNER 
HARRISON TWEED 
ARTHUR T. VANDERBILT 
ROBERT N. WILKIN 
CHARLES H. WOODS 
EDWARD L. WRIGHT 
LOYD WRIGHT 

LOUIS E. WYMAN 


Chicago, Illinois 

Wichita Falls, Texas 
San Francisco; California 
Portland, Oregon 
Lewiston, Maine 
Birmingham, Alabama 
Pocatello, Idaho 

Des Moines, Iowa 

Austin, Texas 

Baltimore, Maryland 
Fargo, North Dakota 
Salt Lake City, Uteh 
Minneapolis, Minnesota 
Indianapolis, Indiana 
Denver, Colorado 
Wilmington, Delaware 
Washington, D. C, 
Milwaukee, Wisconsin 
Albuquerque, New Mexico 
Jackson, Mississippi 

San Francisco, California 
Los Angeles, California 
Newark, New Jersey 
Ithaca, New York 
Oberlin, Ohio 

New Haven, Connecticut 
Reno, Nevada 

Seattle, Washington 

Ada, Oklahoma 

Norfolk, Virginia 
Lincoln, Nebraska 

New York, New York 
Newark, New Jersey 
Charlottesville, Virginia 
Tucson, Arizona 

Little Rock, Arkansas 
Los Angeles, California 
Manchester, New Hampshire 





Build 

s Law 
ilding, 
catello, 


Build 


7) 


{ 


+ 


| AT 


- 





} 
| 
| 














Up, goes the volume of typewritten ~~ pane 
in your office when you start using IBM Electric 
Typewriters. 


Up, too, goes the quality of the work . . . the neat- 
ness, clarity, and legibility of both originals and 
carbon copies. 


Down, go mid-morning slump and end-of-the-day 
fatigue, with their slackened pace and costly errors. 


These are the reasons so many law offices now use 
IBM Electric Typewriters for the preparation of 
briefs, court documents, correspondence. Isn’t it 
time you asked for a demonstration? 

















INTERNATIONAL BUSINESS MACHINES 


IBM, Dept. AB-1 
890 Madison Ave., New York 22, N. Y. 


("] I'd like to see the IBM Electric Typewriter. 


(] Please send brochure. 
Name 
Company 
Address 


City 
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NOTICE 


We are pleased to announce that beginning with 








the January 1953 issues of Shepard’s United 
States Citations and Shepard’s Federal Reporter 
Citations, we shall show citations to the United 
States Supreme Court Reports and the Federal 
Reporter appearing in the American Bar Associ- 
ation Journal. This added feature will be most 


valuable to the members of the American Bar 





Association and help to make the Journal an 


even more useful publication. 


SHEPARD'S CITATIONS 


COLORADO SPRINGS 
COLORADO 
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Exclusive Miracle Tab 
makes it convenient to 
set up for billing, in- 
voices and statements. 


of Remington FPand. makers of the Remington Quiet-riter, Super-riter, 


WWtsracieVak 


Handles paper and forms up to 11-inches wide... writes a full 10-3/10 inch line 
... longest writing line of any 11-inch carriage typewriter manufactured. 


This new typewriter has the clear, 
sharp printwork, the responsive ac- 
tion that is characteristic of a fine 
office typewriter. See the exciting 
performance of the new Remington 
Office-riter . . . you'll be convinced 
that here at last is a compact, low 
cost typewriter for the professional 


Re 


and small business office that can 
handle normal typing require- 
ments. Go to your dealer or Rem- 
ington Rand Business Equipment 
Center today and ask for a com- 
plete demonstration of the new 
Remington Office-riter. Inquire 
about convenient payment terms. 


TPT ee Pin 
< wali ee \ 


Pr pers, i) 


Makes 10 carbon cop- 
ies, cuts sharp stencils. 


Noiseless and Electric Typewriters 
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Recommended Reading 
For Your 


Businessman Client 


Here in brief is the story of business insurance. It tells your client about 
the risk he runs when he fails to protect his business against loss by death 
. .. about the consequences of not having a plan to meet this risk . . . about 
the best solution to his problem—Prudential’s Ownership Control Plan. 


For free copies of this guide to business insurance for your clients, write 
to The Prudential, Newark, New Jersey. 


THE PRUDENTIAL INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 


Home Office: Newark, N. J. Southwestern Home Office: Houston, Texas 
Canadian Head Office: Toronto, Ont. Western Home Office: Los Angeles, Calif. 














Manuscripts for the Journal 


® The Journat is glad to receive from Association members any manuscript, material or 
suggestions of items for consideration for publication. With our limited space we can 
publish only a few of those submitted, but every article we receive is considered carefully 
by members of the Board of Editors unless for some reason it is plainly unsuited for our 
publication. Articles in excess of 3000 words including footnotes cannot ordinarily be 
published; exceptions are sometimes made as to solicited contributions. The facts stated 
and views expressed in any article identified with an individual author are upon his 
responsibility. 

Manuscripts must be typewritten originals (not carbon copies) and must be double or 
triple spaced, including footnotes and any quoted matter. The Board of Editors will be 
forced to return unread any manuscript that does not meet this requirement. 

As the work of the Board of Editors is carried on by men who are widely separated in 
distance and busy in their own professional pursuits, time often elapses before a decision 
can be made as to whether a proffered article is acceptable and space can be made available 
for it. We cannot assure that submitted manuscripts not accepted will be returned, al- 
though that may usually be done. Because of the small size of the JouRNAL staff, unsolicited 
manuscripts cannot always be immediately acknowledged, although every effort will be 
made to do so. A period of four or more weeks is usually required for consideration of 
material; some manuscripts may require more time for consideration because of the 
nature of their subject matter. 
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RECENT LEGAL NOTES 





K ? ®@ Clifford regulations held void: 
ercan The Seventh Circuit has just held the ten-year rule of the Clifford Regulations 


Bar Association to be “unreasonable . . . arbitrary .. . void . . . unconstitutional” [Clark, 
C.A. 7th, February 19, 1953}. 

In 1940 the Supreme Court held that trust income was taxable to the 
* grantor husband who had transferred property in a five-year trust for his 


Journal 


wife’s benefit, because he had retained too much control over the corpus 


(Clifford, 309 U. S. 331, 23 AFTR 1077]. In 1946 the Bureau promulgated the 
so-called “Clifford’’ Regulations. Among other things they provide that the 


grantor of any trust is taxable on all the income of the trust where he has 
retained a reversionary interest in corpus or income to take effect within ten 
years of the transfer date (fifteen years in some cases), without regard to res- 
ervation of control [Reg. 111, Sec. 29.22(a)-21 (added by T.D. 5488, December 
29, 1945, and amended by T.D. 5567, June 30, 1947]. This surpassed anything 
Congress or the courts had ever said. 

The court reasoned as follows: The ten-year rule raises a conclusive pro- 
sumption that irrevocable trusts for less than ten years are within the 
grantor’s control, whether in fact they are or not. It prevents rebuttal by the 
grantor and taxes him on the strength of the presumption. It thus accomplishes 
that which even Congress cannot do and must, of necessity, be void. Even a 
statute that imposes a tax upon an assumption of fact which the taxpayer 
may not controvert is so arbitrary and unreasonable that it cannot stand 
under the Fourteenth Amendment [Schlesinger, 270 U.S. 230, 7 AFTR 8833]. 


Head of household status clarified: 


A person claiming income tax benefits as the head of a household must show, 
among other things, that he, (or she) furnished more than half the cost of 
maintaining the household and that a close relative resided with him for the 
entire taxable year, or until the relative died. New regulations clarify these 
requirements [Reg. 111, Sec. 29.12-5, T.D. 5993]. 

What items enter into the cost of maintaining the household: 
Included Excluded 
property taxes clothing 
mortgage interest education 
rent medical treatment 
utility charges (e.g., electricity) vacations 
upkeep and repairs life insurance 
property insurance transportation 
food consumed on premises 

As to the requirement that the household be the principal abode of both 
the taxpayer and the close relative for the taxable year: Temporary absence 
due to illness, military service, education, business or vacation will not dis- 
qualify if (1) it is reasonable to believe that the person absent (taxpayer or 
relative) will return to the household, and (2) the taxpayer continues to main- 
tain the household—or a substantially equivalent household—in anticipation 
of the relative’s return. The absence of a child or stepchild for less than six 
months under a custody agreement is also considered a temporary absence, 
subject to these two conditions. " 


Legal fees—deductible or no? 


The issue of the deductibility of legal fees continues to be a major source of 
litigation. Here are the results of three recent cases on the subject. 

(1) Expense Reduction Not Income: In 1932 Volk, as trustee of an estate, 
was held personally liable to the estate in the amount of $325,000 with in- 
terest at 5 per cent until paid. In 1948, after having paid off most of the debt, 
he petitioned the court to reduce the rate of interest from 5 per cent to 3 per 
cent retroactive to 1932. This was granted. Volk paid $7,500 to his attorney in 
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1939 for his services in obtaining the reduction and claimed that amount as a 
deductible expense for the production of income. The Commissioner disallowed 
the entire deduction, and the Tax Court agreed [Volk, TC Memo, February 
27, 1953]. 

Volk argued ‘that the reduction in the interest rate saved him $50,000 and 
that the “reduction of expense is equivalent to the production of income”. Said 
the court, in effect: We never heard of such a thing—’‘the reduction of the rate 
of interest Volk was required to pay did not, and could not, produce income”. 

(2) Taxpayer, a captain in the U.S. Army Reserve, refused to pay alimony 
to his wife and was tried by a general court martial for conduct unbecoming 
to an officer. He engaged an attorney who successfully defended him. He 
claimed the attorney's fees as a deduction. The Commissioner assessed a de- 
ficiency on the ground that the expense was personal. Held: Taxpayer gets his 
deduction. He was engaged in the business of being an officer and, if convicted, 
would have been discharged from his trade or business [Howard, CA-(9), 
February 11, 1953]. 

(3) Fees for Protection and Collection Allocated: Attorneys’ fees paid for pro- 
tecting or recovering title to property are not deductible but are to be treated 
as capital expenditures. Attorneys’ fees paid for the production or collection 
of income are deductible expenses. What happens, then, when attorneys’ fees 
are paid partially for recovering title to property and partially for collecting 
income? Answer: Part of the fees are capital expenditures and part are 


deductible. 


Recent items of interest: 

Florida: The interest of a Florida resident in intangible personal property 
owned by a copartnership located outside the state is taxable as part of his 
gross estate, even though the same property may be taxable in the state where 
the partnership has its business situs [Op. Atty. Gen., December 19, 1952). 

Kentucky: A testamentary direction that a particular fund absorb all the 
death taxes did not include taxes on property passing by the exercise of a 
power of appointment [Union Bank and Trust Co. v. Bassett, 253 S.W. 2d 632}. 

Nebraska: The federal estate tax is excluded from the taxable estate in com- 
puting the state inheritance tax [Op. Atty. Gen., November 20, 1952]. 

New Jersey: For purposes of inheritance taxation, the doctrine of equitable 
conversion of real property into personal property, when under contract of 
sale at the time of the death of the decedent, will not be followed [Regulation 
IT, January 6, 1953, Dept. of Treas.|. This regulation is intended to conform 
New Jersey's treatment of such property with that of Pennsylvania [Estate of 
Paul, 303 Pa. 330] and New York [DeSteurs’ Estate, 99 N.Y.S. 2d 739). 

New York: A testamentary trust of Indiana realty is liable for its pro rata share 
of the federal estate tax. New York's apportionment law will be applied, since 
the decedent was domiciled there and the will was probated there [Royse, 
N.Y.L.J., December 22, 1952, page 1577}. 

A widow's elective share, amounting to less than her $20,000 exemption, 
was held not to bear any part of the inheritance tax, following Peters, 275 App. 
Div. 950, affirming 88 N.Y.S. 2d 142 [Freistadt, Sur. Ct. Queens Cty., N.Y.L.J., 
October 29, 1952, page 992]. 

North Carolina: A North Carolina resident purchased real property located 
in Tennessee within three years before his death. He gave it to his daughter 
as an advancement, retaining a life interest under an oral agreement. Held: 
North Carolina cannot include the value of this land in the gross estate of the 
decedent |Op. Atty. Gen., December 15, 1952]. 

Texas: A proponent of an alleged will which was denied probate can recover 
legal expenses from the estate only if he offered the will for probate in good 
faith [Casseb v. Sweeney, Tex. Civ. App., 252 S.W. 2d 209}. 

Washington: State retirement fund annuities are not subject to inheritance 
taxation [Op. Atty. Gen., September 30, 1952]. 


The material herein presented is taken with permission from Lawyer's Weekly Report, published by Prentice 
Hall, Inc., 70 Fifth Avenue. New York 11. New York. 
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APPROVED 


Citep | Less than two months after publication by both 
| New Jersey and Massachusetts Courts 


“If property, trusts or future interests fall within 
the field of your practice you ought to own this 


treatise .... This work is a monument to its 


Editor-in-Chief and its co-authors and to its pub- 


lishers; it will take its place among the great works 
| 
' in American law." 


Danie! M. Schuyler, American Bar Association Journal 
March, 1953 


A Practical Guide for all Law Offices 


On matters of Property Law you are familiar with the names of 
Simes, Atkinson, Patton, Casmer and Leach. 

How would you like to own a complete treatise on Property in 
which each of these men, and twenty others of high standing in the 
field, has contributed a Part covering the problems in which he has 
specialized as a teacher, writer, or practitioner? 

That is just what we would like to offer you —a treatise that may 
well become one of the outstanding law treatises of all times — 
AMERICAN LAw OF Property. We are not afraid to make this strong 
statement because we believe that no set of books offers you more. 

In the first place AMERICAN LAW OF PROPERTY is not exclusively 
concerned with conveyancing. True, it does provide a thorough treat- 
ment of all problems relating to /and transactions. But it goes much 
farther, its broad scope offers you, among other features: 

A thorough exposition of the law relating to all types of 
possessory and future estates. 

The first comprehensive coverage of Landlord and Tenant 
in over ten years. 

A concise treatment of Community Property. 

A badly needed overall statement of the law of Oil and 
Gas Rights, including the tax aspects. 

A pioneering statement and analysis of the law relating 
to Transfers of Land by Probate Action. 

A detailed analysis of problems of Construction of Wills 
and Trusts with particular attention to Class Gifts. 

The most up-to-date coverage of the Rule Against Perpetu- 
ities and related rules. 

In brief, AMERICAN LAW OF PRopERTyY is a set that will help you 
in many phases of your practice. If you made a count of the different 
types of questions that face you daily, you would find those classified 
under property law — estates, mortgages, deeds, leases, and many 
others — at the head of the list. Your set of AMERICAN LAW OF 
PROPERTY will give you coverage of these problems. And surely it is 
better to have this broad coverage right in your office, without having 
to go to your local library. 


For your convenience 


LITTLE, BROWN & COMPANY 

34 Beacon St., Boston 6, Mass. 

(] Please enter my order for AMERICAN LAW OF Property @ $115. 
acsens Charge my account. ......Check for $108.10* enclosed. 
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FEDERAL 
ADMINISTRATIVE LAW 


A Study of the Growth, Nature, 
and Control of Administrative Action 


RINEHART JOHN SWENSON, 
New York University 


OFFERS a thorough examination of ad- 
ministrative law in the United States 
today. Emphasizing the various forms of 
administrative action and the means of 
their enforcement, book analyzes the ad- 
ministrative process and shows the grow- 
ing need for formalizing it into a coherent 
body of law supervised by special courts 
of limited jurisdiction. Important con- 
sideration is given to the review of ad- 
ministrative action by the courts and the 
role of the Congress in controlling admin- 
istration. Treating the subject on the fed- 
eral level, the volume is of special interest 
with respect to the just determination of 
legal issues of broad public concern. $6 


@ JUDICIAL 
LEGISLATION 


A Study in American Legal Theory 


FRED V. CAHILL, JR., 
Yale University 


IMPORTANT analysis of critical legal 
issues of our time. Analyzes the new con- 
ception of law as a social technique; the 
relationship between legislature and judi- 
ciary; and the arguments for modifying 
the lawmaking function of judges—par- 
ticularly in light of recent significant de- 
cisions of the Supreme Court. Indicates 
why emphasis in modern legal theory is 
shifting from rigid, literal interpretation 
to a flexible, realistic application of the 
law. Offers a balanced survey of judicial 
review from the 18th century to the pres- 
ent, discussing contributions of Holmes, 
Thayer, Pound, Cardozo, Stone, Frank- 
furter, Gray, Frank, and others. 


@ FORENSIC 
PSYCHIATRY 


HENRY A. DAVIDSON, M.D. Ameri- 
can Academy of Forensic Sciences, and 
Fellow, American Psychiatric Institute 


FOR THE FIRST TIME—complete cov- 
erage of all important legal phases of 
psychiatry and every pertinent psychiat- 
ric aspect of the law—enabling lawyers 
and doctors to find a common meeting 
ground. Offers the lawyer 2 clearer under- 
standing of the language and point of 
view of the medical profession. Shows him 
how to coordinate his own work with that 
of the medical expert, how to brief the 
witness-specialist in the requirements of 
courtroom practice. For physicians and 
other expert witnesses, it explains how to 
examine a claimant, measure a defendant 
against legal standards of responsibility, 
evaluate disability, prepare legally accept- 
able reports, etc. $8 
Send for these books. We pay postage when 


remittance accompanies order. Satisfaction 
guaranteed. Address: 





The Ronald Press Company 


15 East 26th Street, New York 10 
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Nominating Petitions 


Alaska 


® The undersigned hereby nominate 
R. E. Robertson, of Juneau, for the 
office of State Delegate for and from 
the Territory of Alaska to be elected 
in 1953 for a three-year term begin- 
ning at the adjournment of the 1953 
Annual Meeting: 

Anthony J. Dimond, John S. Hel- 
lenthal, John C. Hughes, Wendell 
P. Kay, J. L. McCarrey, Jr., John E. 
Manders, Raymond E. Plummer, 
William H. Sanders and Herald E. 
Stringer, of Anchorage; 

Walter H. Hodge, of Cordova; 

R. Boochever, Frederick O. Eas- 
taugh, H. L. Faulkner, George W. 
Folta, Patrick J. Gilmore, Jr., Simon 
Hellenthal, Joseph A. McLean, M. 
E. Monagle, J. F. Mullen and How- 
ard D. Stabler, of Juneau; 

Lester O. Gore, Robert L. Jern- 
berg, A. H. Ziegler and Robert H. 
Ziegler, Jr., of Ketchikan; 

Warren C. Christianson, of Sitka. 


California 


® The undersigned hereby nominate 
Archibald M. Mull, Jr., of Sacra- 
mento, for the office of State Dele- 
gate for and from the State of Cali- 
fornia to be elected in 1953 for a 
three-year term beginning at the 
adjournment of the 1953 Annual 
Meeting: 

Lon A. Brooks, Gabriel Hoffen- 
berg and Guy E. Ward, of Beverly 
Hills; 

William B. Neeley, of Glendale; 

Reginald I. Bauder, Harry L. 
Dunn, Stevens Fargo, William P. 
Gray, James C. Greene, Deane F. 
Johnson, Louis E. Kearney, Roger E. 
Kelly, Ray H. Lindman, Augustus 
F. Mack, Jr., Homer I. Mitchell, 
William L. Murphey, William G. 
Robertson, Herbert V. Walker, Sid- 
ney H. Wall and John S. Welch, of 
Los Angeles; 

Daniel M. Cameron, Wilson Cra- 
ven, Arthur C. Devlin, William H. 
Lally and Burt Lancaster, of Sacra- 
mento. 
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Kansas 


® The undersigned hereby nominate 
W. D. P. Carey, of Hutchinson, for 
the office of State Delegate for and 
from the State of Kansas to be elected 
in 1953 for a three-year term begin- 
ning at the adjournment of the 1953 
Annual Meeting: 

George R. Gould and James A. 
Williams, of Dodge City; 

Fred L. 
Nuss, of Great Bend; 

Edwin B. Brabets, H. R. Branine, 
C. E. Chalfant and Harry H. Dunn, 
of Hutchinson; 

Vincent G. Fleming and W. H. 
Vernon, of Larned: 

J. G. Somers and K. G. Speir, of 
Newton; 


Conner and Vernon L. 


Oliver D. Rinehart, of Paola; 

Rudolph Barta, John A. Crowther, 
Arthur B. Dillingham, E. S$. Hamp- 
ton, Tom M. Lillard, Jr., and Robert 
L. Marietta, of Salina; 

Oscar F. Belin, Wayne Coulson, 
Charles W. Harris, Robert J. Hill, 
Ralph M. Hope and Thomas D. 
Mustard, of Wichita. 


Kansas 


® The undersigned hereby nominate 
Frank F. Eckdall, of Emporia, for 
the office of State Delegate for and 
from the State of Kansas to be 
elected in 1953 for a three-year term 
beginning at the adjournment of the 
1953 Annual Meeting: 

Kirk W. Dale, Grover L. Dunn, 
Donald Hickman, George E. Sybrant 
and D. Arthur Walker, of Arkansas 
City; 

Kenneth E. Peery, of Emporia; 

Howard W. Harper, C. L. Hoover, 
Robert A. Schermerhorn and U. S. 
Weary, of Junction City; 

Willard L. Phillips, of Kansas 
City; 

Richard F. Allen, Richard A. Bar- 
ber and Hugh Means, of Lawrence; 
David W. Wheeler, of Marion; 

James H. Bradley, John W. Brey- 
fogle, Jr., W. C. Jones, Rice Lard- 





ner, Cyrus Leland and Roy S. Lowe, 
of Olathe; 
Marline S. Casey, Clarence Malone 
and Edward H. Sondker, of Topeka; 
Ford Harbaugh, of Wellington. 


North Carolina 


" The undersigned hereby nomi- 
nate Egbert L. Haywood, of Dur- 
ham, for the office of State Delegate 
for and from the State of North 
@arolina to be elected in 1953 for a 
three-year term beginning at the ad- 
journment of the 1953 Annual Meet- 
ing: 

Henry Bane, E. C. Brooks, Jr., 
Victor S. Bryant, R. O. Everett, W. 
P. Farthing, Robert D. Holleman, 
Albert W. Kennon, Jr., J. Grover 
Lee, W. W. Sledge, D. W. Worrell 
and Marshall T. Spears, of Durham; 

C. T. Boyd, Joseph T. Carruthers, 
Jr., Arthur O. Cooke, Cyrus Clifford 
Frazier, Jr., Robert H. Frazier, T. 
Settle Graham, Jr., Charles A. Hines, 
Bryce R. Holt, J. A. Kleemeier, Jr., 
Horace R. Kornegay and Robert A. 
Merritt, of Greensboro; 

T. Winfield Blackwell, Jr., B. R. 
Browder, Jr., and T. D. Carter, of 
Winston-Salem. 


Pennsylvania 


® The undersigned hereby nominate 
Vincent P. McDevitt, of Philadel- 
phia, for the office of State Delegate 
for and from the State of Pennsyl- 
vania to be elected in 1953 for a 
three-year term beginning at the 
adjournment of the 1953 Annual 
Meeting: 

Frederick H. Knight, of Bryn 
Mawr; 

W. Edward Greenwood, of Coates- 
ville; 

Arthur Littleton, of Gladwyne; 

Thomas D. Caldwell, Harry H. 
Frank and George H. Hafer, of Har- 
risburg; 

Arthur F. McCarthy, of Merion; 

Russell J. Brownback, Irwin H. 
Campbell and Louis M. Childs, II, 
of Norristown; 

J. Warren Brock, George B. Cloth- 
ier, Frank E. Hahn, Jr., John F. E. 
Hippel and David F. Maxwell, of 
Philadelphia; 

James H. Beal, Ralph H. Demm- 

(Continued on page 430) 
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HARVARD LAW SCHOOL 





SPECIAL SUMMER PROGRAM 


FOR ALUMNI AND MEMBERS OF THE AMERICAN BAR ASSOCIATION 


TO BE HELD AT THE SCHOOL 


IN CAMBRIDGE, MASSACHUSETTS 


August 10 to August 21 


The Harvard Law School is offering a ten-day program for practicing 
lawyers during the period immediately preceding the 1953 annual meeting of 
the American Bar Association, which is to be held in Boston beginning Monday, 
August 24. The program will be conducted at the School; it will begin Monday, 
August 10 and run through Friday noon, August 21. No meetings will be held 


on the weekend of August 15-16. 


Two alternative main courses will be offered. Each will be held in Langdell 
Hall from 10 to 12 a.m. each day, August 10-14, and August 17-21, a total of 20 
class hours each. Other, less extensive, afternoon sessions will be offered on 


various subjects, with from one to five 2 


-hour sessions being devoted to each 


subject. Since the number of additional subjects will depend in part on the 
number participating, the afternoon schedule is still tentative. 
The charge for attending the program, not including dormitory room or 


meals, will be $60 per person. 


THE MAIN COURSES 


FEDERAL ASPECTS OF CORPORATION 
LAW... 

Professor Louis Loss, formerly Associate Gen- 
eral Counsel, SEC. 

Recent developments in “private corpora- 
tion law,” stemming from the impact of the 
statutes administered by the Securities and 
Exchange Commission, which affect small, 
closely held corporations as well as those 
with a public investor interest. Discussion 
will be based on Loss, Securities Regulation, 
1951. 


ESTATE PLANNING. 

Professor A. James Casner, Editor-in-Chief, 
and co-author, American Law of Property, 
1952. 

A critical analysis of a completed estate 
plan, prepared on the basis of a hypothetical 
factual situation presenting a wide variety 
of problems. Discussion will be based on 
Casner, Estate Planning Materials, Temp. 
Ed., 1953. 


TENTATIVE AFTERNOON PROGRAM 


(Because of conflicts in class hours, it will not be possible to attend 
all of the afternoon sessions which will take place from 2 until 4 p.m.) 


THE ADMINISTRATIVE PROCEDURE ACT AND 
THE FUTURE 
Professor Louis L. Jaffe 
ATOMIC ATTACK AND THE LAW 
Associate Dean David F. Cavers 
BASIC ACCOUNTING 
Professor W. Covington Hardee 
CIVIL LIBERTIES 
Professor Mark De Wolfe } 
ECONOMIC FREEDOM v. GOVERNMENT 
CONTROL 
Professor Lon L. Fuller 
LABOR RELATIONS LAW 


Professor Archibald Cox 


RESTITUTION 
Professor Warren A. Seavey 

SOVIET LAW 
Professor Harold J. Berman 

TAX ASPECTS OF INVESTMENT ABROAD 
Professor Stanley S. Surrey 

UNIFORM COMMERCIAL CODE 
Professor Arthur E. Sutherland 

THE WESTERN COMMUNITY 
Professors Robert T. Bowie, Clive Parry, and 
Louis B. Sohn 


ARRANGEMENTS 


Housing, for those who wish it, can be provided 
in the Law School dormitories for a charge of $21 per 
person. It will also be possible for participants to 
remain in dormitory rooms for the week of the ABA 
meeting for an additional charge of $11. Meals will 
be served in the Law School dining hall during 
the Summer Session only, for a charge not to ex- 
ceed $25. 

Note: Since the Summer Program has been 
planned largely at their request, Alumni of the 


School have received previous notice of it and have 
been given first chance to apply. At the time this 
goes to press, it is impossible to tell how many ad- 
ditional participants we will be able to accept. Ap- 
plications are being accepted on a first come, first 
served basis, and the total number of participants 
must be limited by the number of seats available in 
the classrooms. Lawyers who desire more information 
about the program and application blanks should 
write at their earliest convenience to: 


RUSSELL H. PECK, Assistant Dean 


HARVARD LAW SCHOOL . .. CAMBRIDGE, MASS. 
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Armed Services Board of Contract Appeals: 


Tyrant or Impartial Tribunal? 


by Gilbert A. Cuneo - 


of the District of Columbia Bar 


® In submitting this article to the Journal, Mr. Cuneo wrote “The lawyer in the small 
industrial town, as well as his brother in the large city, is more often being called 


upon to counsel on disputes under Government contracts. 


. . . The purpose of this 


article is to attract the uninitiated and to arouse their intellectual curiosity to become 
more familiar with the subject’. Mr. Cuneo has been a member of the Board of Con- 
tract Appeals for seven years. He explains that his experience has proved that the 
most costly hazard in contract appeal cases is the failure to preserve the contractor's 
right to appeal under the “Disputes” article in the contract. 





® A few years ago a Justice of the 
United States Supreme Court asked 
in the course of an argument be- 
fore that tribunal, “What are these 
boards of contract appeals?” Govern- 
ment counsel was unable to answer. 
Many lawyers are today unable to 
answer such a question. 

Yet, some Government contractors 
and lawyers have described the 
boards of contract appeals as tyrants 
with the power of life and death over 
anyone that comes before them and 
have depicted their procedures as 
part of a system that results in dicta- 
torship and totalitarianism. These 
charges have grown out of the finality 
given to administrative decisions un- 
der Government contracts. 

The boards of contract appeals are 
the authorized representatives of the 
heads of various Government depart- 
ments to decide appeals from deci- 
sions of contracting officers under the 
following article or a modification of 
it which has been in Government 
contracts for many years: 


Disputes.—Except as otherwise specifi- 


cally provided in this contract, all 
disputes concerning questions of fact 
arising under this contract shall be 
decided by the contracting officer sub- 
ject to written appeal by the contrac- 
tor within 30 days to the head of the 
department concerned or his duly 
authorized representative, whose deci- 
sion shall be final and conclusive upon 
the parties thereto. In the meantime, 
the contractor shall diligently proceed 
with the work as directed. [Italics 
added} 

The importance and position of 
such boards can be gleaned from a 
brief study of the legal effect of their 
decisions. From Kihlberg v. United 
States, 97 U.S. 398 (1878), through 
United States v. Moorman, 338 U.S. 
457 (1950), the Supreme Court, writ- 
ing in approximately a score of opin- 
ions of the finality to be given a 
decision made under such an article, 
has generally held, as stated in the 
latter case: “Findings of such a con- 
tractually designated agent, even 
where employed by one of the par- 
ties” will be “held conclusive, unless 
impeached on the ground of fraud, 


or such gross mistake as necessarily 





implied bad faith”. In Moorman the 
Supreme Court also determined that 
such a finality provision may encom- 
pass legal as well as factual disputes 
if it so provides and that only Con- 
gress can deprive the parties of the 
right to use such a broad provision. 

For some years the Court of Claims 
did not accept the literal confines of 
the Supreme Court’s rule and broad- 
ened the basis for judicial review of 
administrative decisions under dis- 
putes provisions in Government con- 
tracts. See Maurice L. Bein, 101 Ct. 
Cl. 144 (1943); Vade P. Loftis, 110 
Ct. Cl. 551 (1948); and Mitchell 
Canneries, Inc., 111 Ct. Cl. 228 
(1948). In Martin Wunderlich, 117 
Ct. Cl. 92 (1950), the Court of Claims 
set aside as arbitrary, capricious and 
grossly erroneous, a decision of the 
Secretary of the Interior upon a dis- 
pute concerning a question of fact 
under a “Disputes” article identical 
with the one set out above. 

A writ of certiorari was granted 
in the Wunderlich case. As the argu- 
ment of that appeal before the Su- 
preme Court was postponed from 
one day to another to enable the full 
Court to be present, observers sensed 
that a significant decision might be 
expected. Mr. Justice Minton’s ma- 
jority opinion in a six-three decision, 
United States v. Wunderlich, 342 
U.S. 98 (November 26, 1951), re 
versed on the ground that, “Despite 
the fact that other words such as 
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‘negligence,’ ‘incompetence,’ ‘capri- 
ciousness,’ and ‘arbitrary’ have been 
used in the course of the opinions, 
this Court has consistently upheld 
the finality of the department head's 
decision unless it was founded on 
fraud, alleged and proved. So fraud 
is in essence the exception. By fraud 
we mean conscious wrongdoing, an 
intention to cheat or be dishonest.” 
He went on to say that if the stand- 
ard of fraud that the Court adheres 
to is too limited, that is a matter for 
congressional consideration. 

The heat generated by the major- 
ity decision is reflected in these words 
of Mr. Justice Douglas’ dissent: “But 
the rule we announce has wide ap- 
plication and a devastating effect. It 
makes a tyrant out of every contract- 
ing officer. He is granted the power 
of a tyrant even though he is stub- 
born, perverse or captious. He is 
allowed the power of a tyrant though 
he is incompetent or negligent. He 
has the power of life and death over 
a private business even though his 
decision is grossly erroneous. Power 
granted is seldom neglected.” Mr. 
Justice Douglas favored the test as 
pronounced by the Court of Claims. 
He desires that a citizen have an ap- 
peal to a body independent of the 
controversy so as to give him protec- 
tion against passion, obstinacy, irra- 
tional conduct and incompetency of 
an official. Mr. Justice Douglas’ scath- 
ing denouncement applies only 
where the contracting officer’s deci- 
sion is final and conclusive. Such a 
provision is seldom used today and 
was not used in the Wunderlich con- 
tract. The contractor was given the 
right, under that contract, to appeal 
the contracting officer’s decision to 
the Secretary of the Interior or his 
duly authorized representative. Mr. 
Justice Douglas’ consideration of the 
case is silent concerning the appel- 
late procedure provided in the con- 
tract which was intended to avoid 
such a situation as he condemned. 


Is Wunderlich a Departure 
from Kihlberg v. United States? 


Representatives of the Department 
of Justice and others maintained be- 
fore a subcommittee of the Senate 
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Judiciary Committee that the major- 
ity decision in Wunderlich is not a 
departure from the rule first an- 
nounced in the Kihlberg case. This 
conclusion was based on the fact that 
in the sentence that precedes the 
statement—that fraud is in essence 
the exception—the Supreme Court in 
the majority opinion said: “In Rip- 
ley v. United States, 223 U.S. 695, 704, 
56 L. ed. 614, 619, 32 S. Ct. 352, 
gross mistake implying bad faith is 
equated to ‘fraud’.” That sentence is 
construed by the Department of Jus- 
tice to mean that the Court in Wun- 
derlich said that such gross mistake 
as will necessarily imply bad faith is 
the equivalent of fraud. That might 
be a deduction which a future deci- 
sion of the Supreme Court will con- 
firm. It was not, however, the con- 
struction given to the majority deci- 
sion by Mr. Justice Jackson in his 
dissent. He concluded that the ma- 
jority decision read out of the Moor- 
man ruling, “or such gross mistake 
as necessarily implied bad faith”, and 
added an exceedingly rigid meaning 
to the word “fraud”. 

The outcries against the harshness 
of the Wunderlich decision came 
from many sources. The Comptroller 
General protested that the Moor- 
man and Wunderlich rulings permit 
xovernment agencies and contractors 
by agreement to deprive the General 
Accounting Office of effectively per- 
forming its statutory duties of audit- 
ing expenditures of Government 
funds and settling claims by and 
against the United States so far as 
contract matters are concerned. See 
Sunroc Refrigeration Co. v. United 
States, D.C.E.D. Pa. 1952, 114 F. 
Supp. 131; James Graham Mfg. Co. 
v. United States, D.C.N.D. Calif. 
1950, 91 F. Supp. 715. Prior to the 
Moorman opinion, decisions of fact 
under the “Disputes” article in the 
standard form Government contract 
were reversed by the General Ac 
counting Office if it found that the 
administrative action was fraudulent, 
arbitrary, capricious, grossly errone- 
ous or without foundation in fact. 

Various organizations representing 
contractors of particular industries 
and certain individual contractors 


who do business with the Govern- 
ment petitioned Congress to give re- 
lief from the Moorman and Wunder- 
lich decisions, as the Supreme Court 
had suggested in them. Thereafter 
three bills were introduced in the 
House of Representatives, H.R. 6214 
(Celler); H.R. 6301 (Springer); H.R. 
6338 (Wilson) and two in the Senate, 
S. 2487 (McCarran); S. 2432 (Cha- 
vez). Hearings were held on Febru- 
ary 15, 20 and March 21, 1952, before 
a subcommittee of the Senate Judi- 
ciary Committee on the McCarran 
bill (S. 2487). The original bill was 
drastically revised after the hearings. 
Sen. Rep. No. 1670, 82d Congress, 2d 
Sess. (June 4, 1952). As amended it 
was adopted by the Senate on July 3, 
1952, 98 Cong. Rec. 9188 (July 3, 
1952). It provides that no finality 
provision in a Government contract 
shall be pleaded as limiting judicial 
review of any decision by an adminis- 
trative official, representative or 
board where fraud in making the 
decision is alleged and any such pro- 
vision shall be void with respect to 
any such decision which the General 
Accounting Office or a court, having 
jurisdiction, finds fraudulent, grossly 
erroneous, so mistaken as necessarily 
to imply bad faith or not supported 
by reliable, probative and substan- 
tial evidence. It also provides that no 
Government contract shall contain 
a provision making final on a ques- 
tion of law the decision of an admin- 
istrative official, representative or 
board. 

The Eighty-third Congress is giv- 
ing further study to this matter. 

Section 635 was added to the De- 
partment of Defense Appropriation 
Act, 1952, approved July 10, 1952 
(66 Stat. 517, 537) to give construc- 
tion contractors relief from the ef- 
fects of the Wunderlich decision. 
That section provides that no funds 
contained in the act shall be used 
for the purpose of entering into con- 
tracts containing Article 15 of the 
standard Government contract unless 
that article is amended to provide 
an appeal by the contractor to the 
Court of Claims and grants that court 
authority to entertain such an ap- 
peal. Section 635 was rushed through 
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Congress without the benefit of any 
hearings, reports or congressional de- 
bates concerning its meaning. Article 
15 is only the “Disputes” provision 
(finality clause) in the standard 
Government construction contract 
(44 CFR 54.13). A similar provision 
is Article 12 in the standard Govern- 
ment supply contract (44 CFR 54- 
21). Section 635 has been construed 
by the Department of Defense and 
others to apply only to construction 
contracts. To all construction con- 
tracts obligating funds provided for 
in the Department of Defense Appro- 
priation Act, 1953, a clause is being 
added stating that notwithstanding 
the provisions of the “Disputes” ar- 
ticle the contractor shall have such 
right of appeal to the Court of 
Claims as is provided by Section 635, 
Public Law 488, 82d Congress. 

The Department of Defense, in 
order to reconcile the differences of 
all parties to the Wunderlich contro- 
versy and to preserve the important 
advantages of the “Disputes” clause 
finality, is amending the clause in 
future contracts and has recom- 
mended that other Government 
agencies do likewise. The amendment 
provides: 

...and the decision of the Secretary 

or his duly authorized representative 

for the hearing of such appeals shall, 
unless determined by a court of com- 
petent jurisdiction to have been fraud- 
ulent, arbitrary, capricious, or so 
grossly erroneous as necessarily to 
imply bad faith, be final and conclu- 

Sive.... 

Many feel that this amendment will 
eliminate any need for legislation to 
overcome most of the objections to 
the Wunderlich decision. 

Now that we know the effect and 
importance of the decisions of the 
boards of contract appeals, we are 
interested to know more about them, 
especially their composition and pro- 
cedures. 


Armed Services Board 
Is Oldest, Largest 


The oldest and largest of such boards 
is the Armed Services Board of Con 
tract Appeals (hereinafter sometimes 
referred to as “the Armed Services 
Board” or “the Board’). It was cre- 


ated by the joint directive of the 
Secretaries of the Army, Navy and 
Air Force, effective May 1, 1949. Its 
history may be traced to the estab- 
lishment of the War Department 
Board of Contract Appeals on Aug- 
ust 24, 1942, and of the Navy Depart- 
ment Board of Contract Appeals on 
December 1, 1944. These two boards 
were merged to form the Armed Serv- 
ices Board. 

Other such boards now function- 
ing are the General Services Admin- 
istration Board of Review, the Atom- 
ic Energy Commission Advisory 
Board of Contract Appeals, and the 
Contract Disputes Board for the 
Commodity Credit Corporation. For 
a general discussion of the authority, 
rules, procedures and membership of 
such boards, see Commerce Clearing 
House, “Government Contracts Re- 
porter”, paragraphs 10,721-10,781. 
To justify the existence of these 
Boards, the spotlight will be focused 
especially on the Armed Services 
Board. 

The defenders of the Armed Serv- 
ices Board can at the outset turn to a 
congressional committee for the justi- 
fication of its existence and a com- 
mendation of its service. In the re- 
port of the Select Committee on 
Small Business, House of Representa- 
tives (H.R. Rep. N. 1576, 81st Cong. 
2d Sess. [1950] 13), the committee, 
after commenting that an appeal by 
the contractor to the contracting offi- 
cer or head of the agency will, by and 
large, be decided by individuals who 
can see only the Government’s side 
of the controversy, stated: 


Certainly, at this point, when an im- 
passe has been reached, an examina- 
tion of all the facts and consideration 
of all the elements involved should 
be made by an impartial, qualified 
board or committee established for 
the sole purpose of adjudicating such 
matters. Of course, a small-business 
man may appeal to the General Ac- 
counting Office or to the Court of 
Claims, but the committee is of the 
opinion that by far the larger per- 
centage of difficulties arising between 
a Government procurement agency 
and the contractor can be adjudicated 
fairly without resorting to long pro- 
cedural processes which miake the 
game not worth the candle. 


Armed Services Board of Contract Appeals 





Gilbert A. Cuneo has been a member 
of the Armed Services Board of Contract 


Appeals and its predecessors since 1946. 
After he was graduated from the Harvard 
Law School in 1937, he worked mostly in 
the fields of tax and corporate law in 
New York City. He had three years of mil- 
itary service with the Army, two of which 
he spent in teaching the legal and ac- 
counting aspects of the negotiation, per- 
formance, termination and renegotiation 
of Government contracts as a member of 
the faculty of the Judge Advocate Gen- 
eral's school. 





One of the recommendations of the 
committee was that the General 
Services Administration establish a 
board of contract appeals. The com- 
mittee added to that recommenda- 
tion this statement: “This proposed 
board is visualized as an impartial 
group operating along the functional 
lines of the Armed Services Board of 
Contract Appeals, which has per- 
formed meritorious service.” 

During the ten years of existence 
of the Armed Services Board and its 
predecessors, 3,431 appeals have been 
taken to them and 2,688 written de- 
cisions have been rendered. Those 
appeals have involved millions of 
dollars and just about every conceiv- 
able dispute that can arise during 
the performance of military contracts 
that have totaled billions of dollars 
per year. 

The Armed Services Board’s char- 
ter authorizes it to serve as the repre- 
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sentative of the Secretaries of the 
Army, Navy and Air Force in hear- 
ing, considering and determining as 
fully and finally as might the Secre- 
taries, (a) appeals by contractors 
from decisions of contracting officers 
or other authorities under Armed 
Services contracts, and (b) appeals 
pursuant to Sections 13(c), (1) (i) 
and 17 (c) of the Contract Settle- 
ment Act of 1944, 58 Stat. 649, 41 
U.S.C. 101. The charter of the Board 
also states that ‘“‘when an appeal is 
taken pursuant to a disputes clause 
in a contract which limits appeals to 
disputes concerning questions of fact, 
the Board may nevertheless in its 
discretion hear, consider, and decide 
all questions of law necessary for the 
complete adjudication of the issue”, 
and unless the contract provides 
otherwise, if it appears that a claim 
for unliquidated damages is involved 
in the appeal, “the Board shall, inso- 
far as the evidence permits, make 
findings of fact with respect to such 
claim without expressing an opinion 
on the questions of liability”. The 
Board's decision on any issue not 
within the scope of the “Disputes” 
clause or similar provision is not 
final and conclusive under the Wun- 
derlich doctrine. The wisdom of the 
Secretaries in giving the Armed Serv- 
ices Board administrative authority 
not set forth in the contract was rec- 
ognized by the Court of Claims in 
McWilliams Dredging Company, 118 
Ct. Cl. 1, 16, (1950). The Court lik- 
ened the Board as the representative 
of the Secretary, to an owner who 
would reverse his representative if he 
were wrong, not because the contract 
gave him the authority to make a 
final decision, but because it would 
be the natural and fair way for an 
owner to act. The courts have said 
that mistakes should be corrected 
within the agency whenever possible. 
Edmund J. Rappoli Company, Inc., 
98 Ct. Cl. 499 (1943). 

The Board does not act with re- 
gard to statutory renegotiation or 
relief under the First War Powers 
Act, as amended by the Act of Janu- 
ary 12, 1951, 64 Stat. 1257, 50 U.S.C. 
app. sec. 611 and the Act of June 30, 
1952, 66 Stat. 295. 
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Armed Services Board 
Is Divided into Three Panels 


The Armed Services Board, com- 
posed of experienced lawyers, is di- 
vided into three panels, namely, the 
Army Contract Appeals Panel with 
nine members, the Navy Contract 
Appeals Panel with three members 
and the Air Force Contract Appeals 
Panel with three members. The 
members are appointed by the joint 
action of the pertinent Under and 
Assistant Secretaries of the depart- 
ments. No Board member has served 
in a defense agency in any procur- 
ing capacity. The administrative 
head of the Board is the presi- 
dent and of each panel, a chairman. 
The office of president is rotated 
annually among the chairmen of the 
panels. A recorder, trained in the 
law, handles the administrative de- 
tails under the direction of the presi- 
dent. His position is quite compa- 
rable to that of a clerk of court. 

Since the volume of appeals pend- 
ing before and disposed of by the 
Army Contract Appeals Panel is 
greater than that of the other two 
panels combined, the course of an 
appeal under a Department of the 
Army contract will be followed 
through to its disposition. The course 
of such an appeal under a contract 
with one of the other two depart- 
ments is much the same. 

A contractor with the Department 
of the Army should be familiar with 
the Armed Services Procurement 


Regulation (ASPR) issued by the 


three Secretaries to establish uniform 
policies relating to procurement un- 
der the authority of the Armed Serv- 
ices Procurement Act of 1947 (62 
Stat. 21, 41 U.S.C. 151) or other stat- 
utory authorization, and the Army 
Procurement Procedure (APP) is- 
sued by the department to establish 
internal uniformity of policies and 
procedures, consistent with and sup- 
plementary to the Armed Services 
Procurement Regulation. The 
Board’s charter and rules are Appen- 
dix “A” of the Armed Services Pro- 
curement Regulation. 

The “Disputes” article used in mil- 
itary contracts is a modification of 
the article quoted previously and is 


prescribed for use by the Armed Serv- 
ices Procurement Regulation (ASPR 
7-103.12). It is as follows: 


DIsPUTES 

Except as otherwise provided in this 
contract, any dispute concerning a 
question of fact arising under this 
contract which is not disposed of by 
agreement shall be decided by the 
Contracting Officer, who shall reduce 
his decision to writing and mail or 
otherwise furnish a copy thereof to 
the Contractor. Within 30 days from 
the date of receipt of such copy, the 
Centractor may appeal by mailing or 
otherwise furnishing to the Contract- 
ing Officer a written appeal addressed 
to the Secretary, *and the decision of 
the Secretary or his duly authorized 
representative for the hearing of such 
appeals shall be final and conclusive*; 
provided that, if no such appeal is 
taken, the decision of the Contracting 
Officer shall be final and conclusive. 
In connection with any appeal pro- 
ceeding under this clause, the Con- 
tractor shall be afforded an opportu- 
nity to be heard and to offer evidence 
in support of its appeal. Pending final 
decision of a dispute hereunder the 
Contractor shall proceed diligently 
with the performance of the contract 
and in accordance with the Contract- 
ing Officer’s decision. [In the future 
the amendment set out above will be 
substituted for the clause between the 
asterisks.] 


The first problem of the contractor 
is to determine whether he has re- 
ceived a decision from the contract- 
ing officer from which he must appeal 
within thirty days. This is not always 
an easy question to answer. Usually, 
there is much correspondence be- 
tween the parties. The article says 
that it must be a written decision of 
a factual dispute. A “dispute” in- 
volves controversy, the assertion of 
rights on one side that are contested 
on the other. The unilateral act of 
the contracting officer without the 
existence of a controversy over the 
matter would hardly qualify as a 
decision of a dispute. 

Sometimes the contracting officer 
will reconsider his decision. If he 
actually does, before the expiration 
of the thirty-day appeal period, the 
contractor may wait to appeal from 
the later decision if an agreement is 
not reached. The contracting officer, 
however, may not reconsider a fac- 
tual decision after the expiration of 
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the appeal period if the contractor 
has not taken a timely appeal. Upon 
the expiration of the appeal period 
under such circumstances, the Gov- 
ernment obtains a vested right, which 
cannot be waived by the contracting 
officer. 

Another difficulty is to determine 
whether the dispute is factual or 
legal. The uncertainty of arriving 
at any clear-cut definition of what 
constitutes a question of “law” or 
“fact” has generally been recognized 
by lawyers. After days of endeavor 
to answer that question, one lawyer 
expressed the futility of his labors in 
the following parody: 

Fact is fact and law is law, and never 

the twain shall meet; 

Yet which is which, and what is what, 

escapes e’en law’s elite. 
Whenever there is any doubt as to 
what should be done, the wise course 
to follow is to appeal. In most cases 
the effort and cost involved are 
negligible. 

If the contractor fails to appeal 
within thirty days from the date of 
receipt of the factual decision of the 
contracting officer, no appeal is per- 
mitted to the courts. The appeal pro- 
cedure in the contract must be ex- 
hausted before relief is sought in the 
courts, even though the contracting 
officer’s decision may have been 
fraudulent. See United States v. Blair, 
321 U.S. 730 (1944), and United 
States v. Holpuch Co., 328 U.S. 234 
(1946). On the other hand, a con- 
tractor may seek relief directly in 
the courts where the contracting ofh- 
cer fails or refuses to make a decision 
under the “Disputes” article or if the 
head of the Department or his au- 
thorized representative merely affirms 
the contracting officer’s decision with- 
out independently reviewing or 
weighing the evidence. Cape Ann 
Granite Co., Inc., 100 Ct. Cl. 53 
(1943), cert. den. 320 U.S. 790. 


Notice of Appeal 

Must Be in Writing 

The notice of appeal that must be 
filed within thirty days need not be 
in any particular form. The mini- 
mum requirement of the contract is 
that it be in writing. A telegraphic 
notice of appeal suffices. Rule 2 of 


the Board sets forth what should be 
contained in the notice of appeal. 
A suggested form is attached te the 
Board’s rules. The appeal should be 
addressed to the Secretary of the 
Army but filed with the contracting 
officer. 

The procedure to be followed in 
forwarding the appeal to the Board 
is set out in Army Procurement Pro- 
cedure 7-103.12. The contracting 
officer sends to the head of the pro- 
curing activity (Quartermaster, Ord- 
nance, etc.) the appeal and all perti- 
nent papers in the case. The head of 
the procuring activity concerned re- 
views the centracting officer's deci- 
sion to determine if it is complete 
and if the evidence relied on actually 
does support the Government's posi- 
tion. He may return the decision to 
the contracting officer for comple- 
tion or for reconsideration where it 
is clear from the evidence, contrac- 
tual provisions and the applicable 
law that the decision is erroneous or 
not supported by competent and 
available evidence. After this review 
is completed, the appeal and all per- 
tinent papers including the contract 
and all modifications are forwarded 
by the head of the procuring activity 
to the Board. (Corps of Engineers 
contracts generally provide for an 
intermediate appeal in the office of 
the Chief of Engineers.) 

When the recorder of the Board 
receives the appeal file, he dockets 
the appeal and gives it a number. He 
then so advises the contractor and the 
contracting officer. With his notice 
to the contractor he includes a copy 
of the Board’s rules. The appeal file 
is available for inspection by the 
contractor at the office of the Board 
(Room % C 741, The Pentagon, 
Washington, D. C.). If at all possible, 
a contractor should make such an 
inspection before the hearing or sub- 
mission of his appeal. 

The recorder also notifies the chief 
trial attorney that the appeal file has 
been received and is in order for 
him and his assistants to prepare the 
Government's defense to the appeal. 
The chief trial attorney and his six 
assistants are officers or civilian at- 
torneys of the Judge Advocate Gen- 


Armed Services Board of Contract Appeals 


eral’s Office. The Board does not 
have any administrative authority or 
supervision over them. 

After a study of the appeal file the 
trial attorneys prepare and file with 
the Board a memorandum asserting 
the factual and legal issues as they 
analyze the appeal. This memoran- 
dum is generally referred to as “the 
Rule 4 Memorandum”, receiving 
that appellation from Rule 4 of the 
Board which prescribes its prepara- 
tion and filing. A copy is served on 
the contractor, who is given twenty 
days or a longer period in the dis- 
cretion of the Board to submit a 
reply memorandum. The purpose of 
this exchange of memoranda between 
the parties is to show the area of 
agreement and disagreement and to 
set up the issues to be tried. 

At the time the recorder forwards 
the trial attorneys’ Rule 4 Memoran- 
dum to the contractor, he also noti- 
fies him of the time and place of 
hearing. The Board’s rules require 
that this notice be given at least 
fifteen days prior to the date set for 
the hearing. If either party has a 
good reason for a change in such 
date, the Board grants the request. 
The hearings are usually held in the 
Board's hearing room in the Penta- 
gon. Upon a showing of “compelling 
reasons” the hearing may be held 
elsewhere than in Washington. Ex- 
amples of circumstances that might 
justify such a request are that a large 
number of witnesses will have to 
travel a great distance or that the 
amount involved does not warrant 
the expense of travel required when 
the appeal cannot be fairly disposed 
of without a hearing. 

If the contractor does not wish to 
appear or be represented at a hearing, 
he should notify the Board that he 
desires to submit the appeal without 
a hearing. In that event he may still 
file a brief within twenty days after 
the assigned date of hearing or with- 
in such longer period as granted by 
the Board. On occasion contractors 
who have had their appeals denied 
after a submission, request an oppor- 
tunity to present additional evidence. 
The Beard generally does not look 


(Continued on page 435) 
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Labor and the Nation: 


Proposals for a Sound Labor Relations Law 


by Lovis Waldman - 


of the New York Bar (New York City) 


® Whether or not the Taft-Hartley Act is amended, labor relations will probably 


remain a controversial subject for many years. Mr. Waldman analyzes the contro- 


versy as a struggle for power between business and labor, and he holds both labor 


and management responsible to the American people. He proposes constructive 


changes in the law in the labor-management field. 





® It is likely that the Taft-Hartley 
Act will play in the United States the 
same historic role that the Taff-Vale 
decision played in Great Britain at 
the dawn of this century. The Taff- 
Vale decision stimulated the forma- 
tion of the British Labour Party. 
That Party did not arise full blown. 
Its political beginning was tentative, 
loose and almost informal. As the 
fight over Taff-Vale continued and 
the more stubborn the resistance be- 
ing offered in Parliament to a repeal 
of the effect of the decision became, 
the closer did labor knit its ranks 
into a political party called the Brit- 
ish Labour Party. That Party’s power 
in England today is, of course, one of 
the most important political and eco- 
nomic factors of our time. 

The AFL decision in 1952 endors- 
ing Governor Stevenson for the 
Presidency marked a departure from 
its long tradition of not endorsing a 
Presidential candidate and was a 
long second step in its march into 
politics in a big way. The AFL's 
Labor League for Political Education 
was the first step. 

Even in the absence of Taft- 
Hartley, organized labor in modern 
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America would have entered politics, 
but the entry would have been de- 
layed and might not have found all 
labor united on what it regards as 
the crucial issue. The very first para- 
graph of the AFL declaration, ex- 
plaining its departure from a seven- 
ty-one-year-old tradition, tells the 
story. It says, quite accurately: 
There can be no doubt in the minds 
of thinking men and women that the 
economic welfare and future well- 
being of America’s workers will be 
determined, more than ever before in 
history, by legislation. 

The AFL went on to say that this 
situation “was forced upon us by the 
reactionaries”. This latter conclusion 
can be regarded only as a misreading 
of history. The changing order was 
brought about, not by the reaction- 
aries, but by labor's political friends 
and by the economic facts of life. 

When one considers the series of 
labor laws placed on the statute 
books in the last twenty years, it was 
inevitable that labor would enter 
politics in one form or another. The 
National Labor Relations Act, the 
Walsh-Healy Act, the Davis-Bacon 
Act, the Social Security Act, the Fair 


Labor Standards Act and a host of 
other cognate measures were a direct 
and far-reaching contribution to the 
welfare of American labor and to the 
building of the trade union move- 
ment from a mere 3,000,000 members 
in 1933 to close to 16,000,000 in 1953. 
The manner in which these acts 
are administered by the executive 
branch of our Government is an- 
other direct concern of American 
labor and has brought the American 
workers close to both government 
and politics. 


Organized Labor Accepted 

as Part of Our Social Fabric 

These 16,000,000 organized Ameri- 
can workers by their own power, in- 
dependent of the legislative program 
which is now accepted as part of our 
economic and social fabric, have 
done tremendously well in increasing 
wages, reducing hours and amel- 
iorating onerous conditions of em- 
ployment. Trade unions have done 
a great deal, too, in bringing to their 
memabers a sense of dignity, strength 
and power. They have made them 
feel that they belong! 

But these 16,000,000 organized 
workers affect our national economy 
not merely by the economic benefits 
they obtain directly for themselves 
and their families but by the results 
they obtain indirectly for millions of 
unorganized workers. In many areas, 
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economic and geographic, as organ- 
ized labor goes so go the wages and 
standards of living of the unorgan- 
ized. 

After the recent presidential cam- 
paign, it seems clear that Taft- 
Hartley will be amended substan- 
tially although not repealed outright. 
As a practical thing it matters little 
which way a sound labor-relations 
measure comes into being, the im- 
portant considerations are what 
should be its content and the attitude 
and approach of those entrusted with 
carrying through the operation. 

Let us, however, not mistake the 
outward manifestations for the basic 
dynamics which are here involved. 
Let us face the cold fact that under- 
lying the bitter battle over Tatft- 
Hartley is a struggle for power—eco- 
nomic power, political power, social 
power. There is no doubt in any 
intelligent labor leader’s mind that 
the phenomonon which we have wit- 
nessed here in America during the 
past twenty years of a rapid enact- 
ment of a program of social legisla- 
tion, together with the tremendous 
growth of the labor movement, repre- 
sents a shift in national power. The 
power formerly enjoyed by men of 
business and finance has, to a great 
extent, been shifted to American 
labor. The shift begins in the factory, 
the shop, the office, the railroad, the 
steamship. What was formerly re- 
garded as purely managerial preroga- 
tive and within its power to com- 
mand must now be shared with labor. 
Eighty-five thousand collective bar- 
gaining contracts are eloquent evi- 
dence of this fact. 

That process of shifting power has 
been greatly accelerated by a govern- 
ment sympathetic to the shift. It has 
been accomplished by a correspond- 
ing shift in the political and so- 
cial field. For example, Presidents 
and Cabinet members proudly have 
themselves photographed with labor 
officials in the White House and at 
public meetings, just as they used to 
do with bank presidents and titans 
of the manufacturing and business 
world. In politics, labor is often 





spoken of as a partner with govern- 
ment. 

Such power is sweet and labor 
leaders are human. They enjoy it as 
much as other mortals do. The union 
members, too, bask in the glory ol 
their leaders and experience vicari- 
ous satisfaction and self-esteem. The 
emotional and psychological aspects 
of the situation cannot be ignored. 
We must, therefore, conclude that it 
is unlikely that with time labor will 
slacken its hold on power. On the 
contrary, it is more likely than not 
that it will seek to extend its sway. 
And as labor grows bigger and 
stronger, the power of men who lead 
labor will be greater. 

The vital question for America is 
where does this all lead to? How fa 
can this power grow? 

Those in our public life who be 
lieve that the shift of power is not 
good for the nation will stand by 
Paft-Hartley until the end and will 
advocate a program of labor relations 
which, whatever the name, will em- 
body the philosophy of ‘Taft-Hartley. 
The aim will be to curb the growth 
of labor’s power, to stop it in its 
tracks, to reverse the trend and, if 
possible, even to destroy the new 
colossus. 

On the other hand, those in our 
public life who believe in this shift 
of power, who are indeed the bene- 
ficiaries of it, whether they come 
from the ranks of labor, the Demo- 
cratic Party or the Republican Party, 
will fight for a new labor relations 
law that will solidify labor’s power. 
These are the men and women who 
believe that a further shift of power 
to the broad masses of labor is prefer- 
able to the condition that existed 
prior to 1932, when that economic, 
political and social power resided 
elsewhere. 

The crucial question is where to 
draw the line in this shift of power 
and how to adjust the rate of prog- 
ress even if the principle is deemed 
desirable. 


I do not think it inevitable that 
any checks or brakes to regulate the 
struggle for power must at all times 
come by way of government action. 


Labor and the Nation 


Self-restraint and an uncoerced sense 
of responsibility on the part of labor, 
as well as capital and government, is 
not only possible but is a reality in 
some places. In Britain, for example, 
there has never been any statutory 
freezing of wages because this has 
been unnecessary. Britain's organized 
labor, recognizing the seriousness of 
the national economic picture, vol- 
untarily refrained fram making more 
than moderate demands. Govern- 
Churchill, 
promised the workingmen that prices 
would be kept down. An intelligent 
labor leadership thus realized that 
large wage increases would only lead 
to a wage-price inflationary spiral. 


ment, in turn, under 


While voluntary action is feasible 
and desirabie in some areas of labor 
relations, however, there are others 
where legislation is at least a practi- 
cal necessity. Here intelligence, judg- 
ment, and principle of the highest 
order are required. 


Organized Labor Has a Responsibility 
To Present Concrete Program 

On those who favor the further shift 
of power to labor rests a great 
think 
through the necessary legislative pro- 


responsibility. They must 
gram with a spirit of fairness, justice 
and primary concern for the public 
interest. These are not mere phrases 
or platitudes. They represent the 
heart of American law, American 
justice and the liberties which Amer- 
icans cherish. Organized labor itself 
bears a great responsibility to present 
to the American people and to Con- 
gress a concrete program on labor 
relations as well as on other issues in 
which labor is particularly inter- 
ested. 

Accordingly I would propose: 

1. Organized labor and lawyers 
representing labor throughout the 
country should work out and present 
to Congress and the nation a con- 
crete labor relations act fair to labor, 
fair to industry and in the public 
interest. Similarly organized business 
and industry and lawyers represent- 
ing them should be requested to pre- 
sent their labor relations bill. If both 


sides were to work out a complete 
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Labor and the Nation 


labor relations bill, which in the 
nature of the case would have to be 
justified before the country, Congress 
. would be in a good position to enact 
a sound and fair statute on this 
troublesome subject. 

2. By now we should all recognize 
that legislation governing labor rela- 
tions is a permanent part of our so- 
cial system. We have had such legis- 
lation for over seventeen years, and 
we can no longer treat it as a mere 
passing phase. We are reaching ma- 
turity in this area, and we should 
make our laws conform to a mature 
standard. Accordingly, I propose for 
the consideration of labor, industry, 
the organized Bar and the public, 
that the National Labor Relations 
Board be scrapped in so far as its 
judicial powers are concerned and 
that it be replaced by a system of 
industrial or labor courts. These 
courts would have power to make de- 
cisions and issue orders that would 
be effective and enforceable, instead 
of following the present practice of 
ineffective cease and desist orders 
which can be enforced only through 
the federal courts. Appeals from de- 
cisions of these labor courts would 
go to the United States Courts of 
Appeals in the same manner as deci- 
sions of the Federal District Courts; 
in appropriate cases, further appeals 
could be taken to the Supreme 
Court. Experience with seventeen 
years of administrative law leads to 
the conclusion that courts of indus- 
trial justice are needed to place labor 
relations legislation on a mature and 
fair basis. Liberty and property are 
often vitally affected in these cases 
to an extent far greater than $3,000, 
the minimum jurisdictional figure of 
the Federal District Courts. Similar 
specialized courts such as the Tax 
Court, Customs Court and Court of 
Claims are already in existence. In- 
dustrial justice has become too im- 
portant in the life of our country to 
be treated casually and without the 
full protections and safeguards of a 
formal court. This is a matter with 
which the organized Bar should seri- 
ously concern itself. It should not be 
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left to a small group of lawyers in 
a single field or in a single section of 
the country. The problem of indus- 
trial justice is nation-wide and too 
important to the public at large to 
be treated without the best thinking 
that our profession can muster. 


3. All collective agreements should 
be required by law to contain pro- 
visions for voluntary arbitration tri- 
bunals to adjudicate peacefully and 
in an orderly fashion any breaches 
of the collective agreement or any 
dispute arising over its interpreta- 
tion and application. The right to 
strike and picket are precious to 
labor when bargaining over contract 
provisions or organizing a shop. 
There is no excuse for strikes and 
stoppages and the tremendous useless 
loss in wages and in business because 
men who have written the law of the 
industry when they signed the col- 
lective agreement happen to disa- 
gree, as men often do, over what that 
law means. Even less is there an 
excuse for outlaw, wildcat strikes 
and stoppages, unauthorized by the 
union and contemptuous of contrac- 
tual obligations. Where collective 
agreements fail to provide for volun- 
tary machinery which would meet 
minimum standards set up by law, 
an aggrieved party to the agreement 
should have recourse to the indus- 
trial or labor courts. And where 
arbitration machinery is established 
in the contract and then defied, the 
guilty party should be liable in dam- 
ages. 

4. With the vastly increasing pow- 
er of American labor, the labor 
movement will of necessity develop 
a trained and educated personnel, 
well versed in the tactics of labor 
government and in the negotiation 
and administration of labor con- 
tracts. The training of a_ well- 
equipped labor personnel and labor 
leadership at all levels is a job which 
the nation as well as the labor move- 
ment must consider seriously as an 
immediate task. Such trained person- 
nel is needed on the management 
side as well as on labor’s. Our col- 
leges and universities should plan 
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Lovis Waldman is a well-known labor 
lawyer, practicing in New York City. He 
is a former Vice President of The Associ- 
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and a former Chairman of the Committee 
on American Citizenship of the American 
Bar Association. He is the author of many 
books and articles in the labor law field. 





curricula that will train men and 
women in the art of administration 
of labor unions and labor relations. 

This does not purport to be a sum- 
mary of the full contents of a sound 
labor relations law. Such a law, pre- 
scribing mutual rights and duties, 
must be worked out step by step in 
detail. It has been sufficient here to 
set forth some principles and policies 
of labor relations and some goals 
toward which we should work. 

The phases of the problem which 
I have referred to, as well as many 
others, must be the subject of careful 
consideration and planning if social 
power is to be distributed and con- 
trolled fairly without being abused. 
In the art of adjusting the delicate 
balance of power between the vari- 
ous interests in a complex society, 
the solution is more a matter of edu- 
cation than legislation; more of un- 
derstanding than correction. With 
wisdom and foresight, with an under- 
standing of men and social and cul- 
tural tendencies, with a willingness 
to learn the lessons of history, we, as 
Americans, will be able to solve this 
as we have been able to solve other 
problems. 
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The Department of Justice: 


The World's Largest Law Office 


by Ross L. Malone, Jr. - 


of the New Mexico Bar (Roswell) 


@ In this article, former Deputy Attorney General Ross L. Malone, Jr., gives a birds-eye 
view of the Department of Justice. Taken from an address delivered at the Annual 


Meeting of the National Institute of Municipal Law Officers last December, Mr. 


Malone’s paper points out that the Justice Department is the only department in the 


national Government in which all the positions of authority are held by members of a 


single profession and he suggests that perhaps the legal profession as such ought to 


have a voice in selecting its personnel. 





® Since the birth of our nation there 
has always been an Attorney General 
of the United States. But there was 
not always a Department of Justice. 
The First Congress at its first session 
distributed the administrative duties 
of the central government among 
three departments—Foreign Affairs 
(or State, as it soon became and has 
remained), War and Treasury. The 
Judiciary Act of September 24, 1789, 
which provided for the courts of the 
United States, contained in its final 
section provision for the appoint- 
ment of “a meet person, learned in 
the law, to act as attorney general for 
the United States . . . to prosecute 
and conduct all suits in the Supreme 
Court in which the United States 
shall be concerned, and to give his 
advice and opinion upon questions 
of law when required by the Presi- 
dent of the United States, or when 
requested by the heads of any of the 
departments touching any matters 
that may concern their departments”. 

It was under this basic statute that 
the Attorneys General were to per- 
form their tasks of office until after 


the Civil War, and it was pursuant 
to this statute that Edmund Ran- 
dolph, the friend and personal legal 
adviser of George Washington, be- 
came the first Attorney General of 
the United States on December 14, 
1789. Following Randolph, sixty- 
three other distinguished American 
lawyers have occupied the high post 
of Attorney General. 

Attorney General Randolph's sal- 
ary was $1,500 a year. He had no 
assistance of any sort and did his 
own work in his own hand. But this 
was a condition which in the nature 
of things could not prevail very long. 
It reflected the inadequacy of the 
early staffs, that when William Wirt, 
of Maryland, became the ninth At- 
torney General in 1817, he found no 
records showing the conduct of the 
office or opinions given by former 
Attorneys General; whereupon he 
instituted the first regular system of 
keeping records of the office of the 
Attorney General. 

The Judiciary Act of 1789, in ad- 
dition to providing for an Attorney 
General whose trial duties appeared 
















to require attendance only in the 
Supreme Court, provided that there 
be appointed “in each district a meet 
person learned in the law to act as 
attorney for the United States . . . to 
prosecute all delinquents for 
crimes and offenses, cognizable under 
the authority of the United States, 
and all civil actions in which the 
United States shall be concerned”. 
The district attorneys, or United 
States Attorneys as we call them to- 
day, were appointed by the President 
with the advice and consent of the 
Senate. Nowhere was there provision 
for control of the district attorneys 
by the Attorney General or any other 
central authority; and for that mat- 
ter, the whole of the legal business 
of the Government was spread 
throughout the various departments 
that were established with the 
growth of the nation. It was common 
practice for the departments to hire 
private counsel to deal with matters 
that arose. And so, as the business of 
the United States grew in size and 
complexity, successive Attorneys 
General urged upon Congress the 
importance of establishing a govern- 
mental department concerned with 
the handling of the legal affairs of 
the Government. As Attorney Gen- 
eral Henry Stanberry stated in 1867, 
it was necessary that there be created 
a “Law Department of the Govern- 
ment, and thereby secure uniformity 
of decision, of superintendence, and 
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of official responsibility”. Finally on 
July 1, 1870, almost a century after 
our country’s birth, the Department 
of Justice came into formal existence, 
pursuant to an act of Congress of 
that year. 

The New York Tribune of June 
24, 1870, noted in a brief news item 
that the President’s approval of the 
bill had caused a “great flutter” 
among employees of the offices to be 
transferred to the new department. 

The act establishing the Depart- 
ment of Justice required the At- 
torney General and his assistants to 
render all services, requiring the skill 
of persons learned in the law, neces- 
sary to enable the President, depart- 
ments and bureaus to discharge their 
respective duties. Under the Attorney 
General, as head of the Department 
of Justice, was placed the supervision 
of the district attorneys and all other 
law officers of the Government. To 
him was transferred from the Interior 
Department the supervision of the 
accounts of district attorneys, mar- 
shals and clerks of court. He was to 
be aided by a Solicitor General, and 
by “Assistants to the Attorney Gen- 
eral”. He was to report to Congress 
annually and he was authorized to 
make all necessary rules and regula- 
tions for the new department and 
for the management and distribution 
of its business. 

Thereafter legislation and execu- 
tive action have added to, or restated, 
or detailed, certain functions of the 
Department and its officers, but basi- 
cally the great Department of today, 
the duties of which are performed by 
over 30,000 persons, functions under 
the authority provided in 1870. Ac- 
tually, the bulk of the persons em- 
ployed by the Department are not 
lawyers. But the 1,100 lawyers in 
Washington who compose the legal 
divisions at the seat of government, 
plus the 500 in United States At- 
torneys’ and other offices throughout 
the country, undoubtedly make the 
Department of Justice in fact “the 
world’s largest law office”. 


Federal Bureau of Investigation 
ls Best Known Component 


The largest and undoubtedly the 
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best known component of the De- 
partment is the Federal Bureau of 
Investigation. It is staffed by approxi- 
mately 14,000 special agents and oth- 
er employees throughout the country. 
Few people think of it as the investi- 
gative arm of the Department as 
such or as one of its Bureaus. I saw a 
picture post card in Washington re- 
cently of the Justice Department 
building which was titled ‘Federal 
Bureau of Investigation Building 
(Department of Justice)”. 

That post card is a well-deserved 
tribute to a great and unique organi- 
zation and to its distinguished Direc- 
tor who is known and admired 
throughout the world, John Edgar 
Hoover. There is no question but 
that Mr. Hoover, to a greater extent 
than any other one man in public 
life today, merits and enjoys the con- 
fidence and respect of the American 
people. 

The agency of the Department 
which is second in size is the Immi- 
gration and Naturalization Service 
which was transferred to Justice from 
the Department of Labor in 1940. 
Dealing, as it does, entirely with the 
rights and liberty of human beings, 
in the administration and enforce- 
ment of standards which are, in many 
respects, not absolute, it operates in 
a difficult and controversial field. 

The Bureau of Prisons, which we 
sometimes refer to as “Jim Bennett's 
Hotel Chain”, was the outgrowth of 
the establishment in the 1890's of 
the first federal penitentiaries. The 
modern Bureau of Prisons was cre- 
ated as a part of the Department of 
Justice in 1930. It now operates 
twenty-six penal and correctional in- 
stitutions with a population of ap- 
proximately 22,000 dissatisfied guests. 

The legal work of the Department 
at the seat of government is divided 
between seven divisions, each of 
which is directed by an Assistant 
Attorney General. These divisions, 
the nature of whose activities is indi- 
cated by their names, are Antitrust, 
Tax, Claims, Lands, Criminal, Cus- 
toms and Executive Adjudications. 
Perhaps the nature of the work of the 
Executive Adjudications Division is 
not clearly indicated by its title. It 


is the smallest of the divisions and 
consists of twelve lawyers. The divi- 
sion is generally referred to as the 
“lawyers’ lawyer” of the Department. 
It furnishes opinions and legal serv- 
ices to the White House and other 
departments of the Government, 
excepting the Congress. Whenever a 
particularly difficult question of law 
arises in the administration of the 
Department, we turn to this division 
for an opinion on the legal question. 


There is another Assistant At- 
torney General to whose division I 
have not referred. In many respects 
his position is unique. He is the As- 
sistant Attorney General in charge 
of the Office of Alien Property 
and by virtue of that position is the 
Director of Alien Property. His office 
is charged with the vesting, operation 
and disposition of property which 
belonged to enemy aliens of the 
United States during World War I 
and World War II. You will appre- 
ciate the responsibilities and ramifi- 
cations of that office when I tell you 
that the property now being super- 
vised by it is conservatively estimated 
to be of a value of seven hundred 
million dollars. The question is fre- 
quently posed “Why doesn’t the Gov- 
ernment dispose of this property and 
apply the proceeds to the reparation 
of war damages, which is the ulti- 
mate purpose of the forfeiture?” The 
answer is that under the Acts of 
Congress governing the Office, the 
Director of Alien Property is pro- 
hibited from disposing of any piece 
of property until all litigation as to 
its ownership at the time of vesting 
in the United States, and as to the 
right of the United States to vest it, 
has been concluded. The litigation 
on these issues is both extensive and 
extended with the result that the 
Office of Alien Property must act as 
an operating custodian during the 
interim. This office numbers among 
its assets almost every conceivable 
type of tangible and intangible prop- 
erty. 

The fiscal and housekeeping activi- 
ties of the Department, which are 
substantial, are handled by the Ad- 
ministrative Division under the di- 
rection of the Administrative Assist- 
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int Attorney General. 

All the activities of the Depart- 
ment which I have mentioned, in- 
cluding the ninety-four U. S. At- 
torneys and Marshals, operate under 
the immediate direction of the 
Deputy Attorney General, who in 
turn acts under the supervision of the 
Attorney General. In addition, the 
Deputy is charged with the handling 
of recommendations for appoint- 
ments to the federal Bench and liai- 
son with Congress and the other 
agencies of the Government. 


There is also included in the De- 
partment of Justice, directly under 
the Attorney General, the Board of 
Immigration Appeals, which exer- 
cises the authority of the Attorney 
General on appeals in deportation, 
exclusion and other immigration 
hearings. Also functioning directly 
under the Attorney General, in the 
exercise of his discretionary powers, 
are the Pardon Attorney and the Pa- 
role Board, which make recommenda. 
tions for the Attorney General to 
the President. 

To complete this bird’s-eye view of 
the Department, there is the Office of 
the Solicitor General, who, as you 
know, conducts the Government's 
litigation in the Supreme Court and 
decides whether appeals shall be 
taken by the Government in all cases 
in which the Government is a party 
in any court in the country. It is 
interesting to note that the Govern- 
ment is involved in approximately 
40 per cent of all matters that come 
before the Supreme Court of the 
United States. 

The variety of activities for which 
the Attorney General is responsible 
as the chief law enforcement officer 
of the country and as the chief ad- 
ministrator of the Department of 
Justice accentuates the importance 
and responsibility of that post. 


Caudle Incident 
Brought Morale to Low Ebb 


When I was considering my move to 
Washington last summer, I was told 
by some of my friends in Washington 
that the morale of the personnel of 
the Department of Justice was at 
such a low ebb that nothing of con- 






sequence could be accomplished to- 
ward the rehabilitation of the De- 
partment in the time that remained 
for the administration. It was true 
that morale was at a low ebb—and 
with a good cause. The events which 
culminated in the dismissal of the 
Assistant Attorney General in charge 
of the Tax Division were demoraliz- 
ing to every conscientious public 
servant in the Department—and there 
are many, many of them. The public 
generally, which knew that the De- 
partment had a Tax Division, attrib- 
uted to the Department of Justice 
the shortcomings of the Bureau of 
Internal Revenue because it knew 
that the Bureau had to do with 
the collection of the tax dollar. 

The congressional investigation of 
the Department which followed 
the Caudle matter, and the Morris- 
McGrath upheaval, combined to 
create a state of uncertainty in the 
Department which was hardly con- 
ducive to efficient operation—to put 
it mildly. Every employee of the De- 
partment was acutely conscious of 
the loss of public confidence in a De- 
partment with which he had always 
been proud to be associated. The sit- 
uation was a sad one from every 
point of view and most of all from 
the point of view of the Depart- 
ment’s client—the people of the Unit- 
ed States. 

To correct the causes of this loss 
of public confidence and to restore 
the self-respect and efficiency of the 
loyal employees of the Department 
of Justice have been the primary 
objectives of the McGranery admin- 
istration of the Department. There 
are some reasons to believe that prog- 
ress has been made toward that goal. 

Before we leave this subject of the 
tribulations through which the De- 
partment has suffered during the past 
year, there is one other aspect that 
I should like to mention. The De- 
partment of Justice is the only truly 
professional department of our na- 
tional Government. It is the only 
department in which all positions 
of authority are held by members of 
a single profession—the only depart- 
ment the principal functions of 
which are professional functions. Be- 
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Ross L. Malone, Jr., is a member of the 
Board of Governors and has been a mem- 
ber of the House of Delegates since 1946. 
He was appointed Deputy Attorney Gen- 
eral by President Truman last year. A 
native of New Mexico, he was admitted 
to the Bar of that state in 1932. During 
World War Il, he saw active service as a 
lieutenant commander in the Naval Re- 
serve. 





cause of that fact, our profession 
owes to the people of the United 
States a special obligation to take an 
active interest in the functioning of 
the Department and to do everything 
within its power to insure that its 
performance measures up to the 
highest professional standards. 

In seeking to discharge that obliga- 
tion, we must be realistic. Political 
precedent leaves little room for the 
operation of professional interest. 
Under present practices the selection 
of personnel and the general admin- 
istration of the Department of Jus- 
tice are beyond the influence of the 
legal profession. But I am not con- 
vinced that the legal profession, as 
such, is impotent in this field. 

The country has come to expect 
that before a Secretary of Agriculture 
is selected, interested groups of farm- 
ers will be heard by the administra- 
tions. Likewise their voice is heard 
whenever the functioning of the De- 
partment of Agriculture is ques- 
tioned. A candidate for appointment 
as Secretary of Labor is not even 
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seriously considered until the views 
of the labor unions have been in- 
vited. But did you ever hear of repre- 
sentatives of the legal profession— 
as such—being consulted about the 
functioning of the Department of 
Justice or the selection of key person- 
nel of the Department? 

The fact that such consultation has 
not occurred is not the fault of any 
administration or political party—at 
least not in the first instance. The 
responsibility is ours to make our 


voices heard. 

When the people of the United 
States lose confidence in the Depart- 
ment of Justice, they lose confidence 
in the legal profession. We cannot 
separate the two in the public mind. 
That very fact, it seems to me, de- 
mands of the profession that it make 
its voice heard in Washington, both 
as to the selection of personnel, 
and the operation of the Department 
of Justice. Perhaps if we make our- 
selves heard—as a profession—we can 


someday convince the politicians that 
political considerations have no part 
in obtaining professional competence 
—either on the Bench or before the 
Bar; that good government is the 
best politics after all, and that the 
one professional agency of our na 
tional Government, charged as it is 
with the selection of federal judges 
and the administration of justice 
throughout the country, should be 
entirely removed from the political 
realm. 


Two Additions to Headquarters Staff 
Reflect Growth in Association's Activities 


® Don Hyndman, former Chicago 
and Washington newspaperman and 
since 1944 Administrative Assistant 
to three governors of Illinois, has 
been appointed Executive Assistant 
to the Standing Committee on Pub- 
lic Relations. His appointment was 
announced by Thomas L. Sidlo, of 
Cleveland, the Committee chairman. 

Donald H. Remmers, a member 
of the State Bar of Michigan and 
former special agent of the Federal 
Bureau of Investigation in Chicago, 
was appointed at the same time as 
assistant to the Director of Activities, 
Edward B. Love. 

Mr. Hyndman becomes the first 
full-time public relations consultant 
in the history of the American Bar 
Association. Mr. Remmers’ appoint- 
ment stems from the marked expan- 
sion in Association activities in re- 
cent years and particularly in the 
increased emphasis being placed 
upon closer co-operation and co- 
ordination between the American 
Bar Association and the state and 
local bar organizations. 

In announcing the Remmers’ ap- 
pointment, Mr. Love said, ““Through 
the work of Mr. Remmers we hope to 
effect a closer working relationship 
between the three levels of the or- 
ganized Bar.” 

Mr. Hyndman attended Indiana 
University and began his newspaper 
career on the editorial staff of the 
Decatur (Ill.) Herald. He was an 
Associated Press news writer in Chi- 
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cago, Springfield and Washington, 
D. C., for nine years. He was chief of 
bureau for the AP in the Illinois 
capital for five years, and in Wash- 
ington was assigned to coverage of 
the U. S. Senate. In 1944 he returned 
to Springfield as administrative as- 
sistant to former Governor Dwight 
H. Green, and continued in the same 
post under Governors Adlai E. Stev- 
enson and William G. Stratton, re- 
signing from the latter’s staff to ac- 
cept the American Bar Association 
appointment. 

Chairman Sidlo, in announcing 
the appointment of Mr. Hyndman, 
said: “Mr. Hyndman comes to his 


new post with many years of experi- 
ence and acquaintance as a news- 
paperman. He has the kind of talent 
we have been looking for and an ex- 
perience, knowledge and acquaint 
ance that are seldom found in one 
person.” 

Mr. Remmers received his A.B. 
degree from the University of Mis- 
souri, and his L.L.B. degree from 
the University of Michigan in 1950. 
He served as research assistant in 
the Legislative Research Center of 
the Michigan law school for a time, 
and in his law practice was assoc 
ated with a firm in Grand Rapid: 
Michigan. 
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Character and the Law Schools: 





Professional Conduct Should Be Emphasized 


by Homer D. Crotty + of the California Bar (Los Angeles) 


® In the perennial discussion of professional responsibility there is considerable 
asperity on the failure of the law schools and the bar.examiners to close the gates 
to those lawyers whose standards of conduct inevitably bring the profession into 
disrepute. What can be done to keep the bad moral risks out of the Bar? What 
instruction should be given in the law schools so that the law student, when he 
enters practice, knows at least his professional duties and obligations and certainly 
those things which simply “are not done” at the Bar? 








®" We have seen in recent years the 
most appalling conduct of lawyers 
in the courtroom. In the New York 
communist trials and in the Bridges 
case in San Francisco, the tactics of 
certain defense attorneys richly mer- 
ited sentences for criminal contempt. 
The activities of some members of 
the Bar in legislative hearings have 
outraged public opinion. So many 
cases of breach of fiduciary relations 
with a client have occurred as to 
make one wonder whether the fiduci- 
ary principle was ever understood by 
the law student in the first place. 
Because of the mild discipline im- 
posed by the courts in the cases in 
which it has been imposed at all, 
the cynical law student may very 
well conclude that his chances of 
getting away with fraud, or even em- 
ezzlement, are very good indeed. 
[oo many government lawyers have 
ecome so conspicuous for their mis- 
onduct as to lessen the confidence of 
he people in public administration. 

Those lawyers who are criminally 
nclined fortunately are very few. 


Not nearly so few, however, are the 
not inconsiderable number who at 
best have a most imperfect idea that 
the relation of attorney and client 
is one of trust, and who deal with 
their clients on the basis of caveat 
emptor in the manner of the old-time 
horse traders. 

In day-to-day practice the relations 
of attorneys to other attorneys, of 
attorneys to their clients and of at- 
torneys to the courts, are far too fre- 
quently not merely unpleasant but 
go to the utmost limits of discourtesy 
and rancor. Too often we hear the 
demands of the Bar for better public 
relations when the root of the trou- 
ble can be found in the conduct of 
the lawyers themselves. 

Doubtless the worst of the offend- 
ers could be eliminated by more ef- 
fective and active disciplinary action 
by bar associations and the higher 
courts. In one state at least, New Jer- 
sey, there has been notable leader- 
ship in this direction, but in too 
many others, the views on discipline 
seem closer to those of the New York 


policeman, who said he never ar- 
rested any one for anything he did 
himself. 

Since by far the greater number 
of men who are called to the Bar 
receive their sole pre-admission legal 
training in law schools, it is apparent 
that the law schools have a special 
obligation im character formation 
which ought to be discharged. Can- 
not the law schools take more active 
steps to eliminate the bad mora! risks 
and to inculcate in their students a 
fine appreciation of the trust rela- 
tion of attorney and client and of 
the professional duties and obliga- 
tions of the lawyer? 


Emphasis Is on Legal 

Principles and Reasoning 

In the law schools the overwhelming 
emphasis is on instruction in legal 
principles and in legal reasoning. 
The teaching of ethical and profes- 
sional standards is emphasized in 
but a minority of the schools. Are 
not the results of this unbalanced in- 
struction the sharpening of the abil- 
ities for mischief in the criminally or 
unethically inclined and the gradua- 
tion of the rest with an inadequate 
knowledge of their professional du- 
ties and responsibilities? In approv 
ing law schools and in maintaining 
that approval, the activities of the 
Section of Legal Education and Ad- 
missions to the Bar of the American 
Bar Association have been directed 
almost entirely to an examination 
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of the intellectual offerings of the 
law schools. The Council leaves to 
the law schools the selection of their 
own curricula. As was said years 
ago, instruction in professional re- 
sponsibility is indeed one of the miss- 
ing elements in legal education.! 


Problems Facing Law Schools 
Are Numerous and Involved 


We have the largest concentration of 
law schools and of law school popu- 
lation in metropolitan centers. Per- 
haps only a very small number of law 
students, if any, in the cities are 
known to any member of a law 
school faculty prior to the time the 
student applies to enter the school. 
Conditions in this respect are al- 
together different from former days 
when legal education was in the 
hands of individual members of the 
Bar. Then, lawyers had unlimited 
opportunities for observing intimate- 
ly the boy’s character and for in- 
structing him thoroughly in his pro- 
fessional responsibilities. The rise of 
the law schools and the changing 
character of the country from a pre- 
dominently rural to an industrial 
country saw the ending of legal edu- 
cation by reading in law offices and 
the giving of a vastly superior in- 
tellectual training in the law schools. 
It also saw the ending of the direct 
personal influence of the practition- 
er upon the character and training of 
the man who read law in his office. In 
apparently only one state, Pennsyl- 
vania, with its preceptor system, is 
this close contact maintained during 
the period in which the student is 
engaged in his legal training. Since 
the war’s end there has been an in- 
creasing instability in the popula- 
tion and a greater mobility of the 
American people. Moreover, most of 
the law students today are drawn 
from those who have served in the 
Armed Forces. Their high school or 
college training usually has been 
broken. They are trained to kill, to 
maim, and to destroy and their as- 
sociations in the services are far from 
the character-forming influences of 
a good home. Those who have been 
under fire have been under the sever- 
est physical and mental strains. 
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Hence the problems facing the law 
schools on the character of their 
applicants are now far more numer- 
ous and infinitely more involved 
than ever before. 

There are two phases of the char- 
acter problem, one the elimination 
of bad moral risks, and the other 
the inculcation of high professional 
ideals. 

What procedures have the law 
schools evolved to find out whether a 
student is a bad moral risk? From 
the sampling which I have made of 
admission procedures of many of our 
law schools, it appears that the 
practices vary greatly and the infor- 
mation obtained on the student's 
character is usually very limited and, 
except for some schools, is not sup- 
ported by independent references or 
investigation. 

It is safe to assume that nearly 
everywhere the burden of discover- 
ing the “bad moral risks” is placed 
upon the bar examiners. To do so, I 
submit, is to start too late. Except 
in those states in which the number 
of applicants taking the bar examina- 
tion is very small and those who do 
apply are more than likely to be 
known personally by the bar exam- 
iners, it is a considerable burden to 
place upon the committee of bar 
examiners. Unless the bar examiners 
in many of the states improve their 
procedures, it also appears that their 
investigations of character are quite 
limited. Not only are the law student 
applicants unknown to most bar ex- 
aminers, but doubtless equally un- 
known are the sponsors and refer- 
ences furnished by the students.” 


Character Determination Systems 
Vary Greatly from State to State 


From Will Shafroth’s investigations*® 
it appears that the rejections for poor 
character vary greatly from state to 
state. In 1933 Pennsylvania, which 
has the best system for character de- 
termination, rejected 5 per cent. In 
California the rejections average 
about one half of 1 per cent and 
about an equal number do not pur- 
sue their applications for fear of a 
turndown. In New York about one 
half of 1 per cent were rejected and 


in other states where data are avail- 
able the turndowns were even fewer. 
It cannot be that in Pennsylvania the 
number of bad risks is ten times 
greater than in California or in New 
York. 

Some years ago, when I was a mem- 
ber of the Committee of Bar Examin- 
ers in California, an anonymous 
phone call was received telling us 
that an applicant for the bar ex- 
amination had served a prison term 
for embezzlement. An investigation 
confirmed the information and the 
applicant was rejected. He had failed 
to disclose this conviction on his 
sworn application. Because of this 
we determined to institute the finger- 
printing of applicants and to get a 
report on each of them from the 
Federal Bureau of Investigation. A 
similar unfortunate experience led 
the character committee in one of 
the New York districts to institute 
fingerprinting of applicants in that 
district. Excepting for one New 
York district, California and Florida, 
fingerprinting is not resorted to by 
bar examiners with respect to ap- 
plicants for the bar examination. 

The fingerprinting records made 
for the California Committee of Bar 
Examiners have turned up quite a 
number of serious offenses in the 
applicants, some of which were not 
disclosed by the applicants in the 
application itself. These involved 
embezzlement, burglary, robbery, re- 
ceiving of stolen goods, forgery, pass 
ing bad checks, numerous arrests 
for drunkenness, courts martial, as- 
sault with deadly weapons and other 
offenses. The information which is 
conveyed by these fingerprints is of 
inestimable value to the California 
Committee of Bar Examiners. In 
Florida the experience of the Com- 
mittee of Bar Examiners with finger- 
prints has been substantially similar 





1. Reed, A. Z. ‘‘The Missing Elements in Legal 
Education,’ Annual Review of Legal Education, 
(1929) page 2 ff. 

2. Survey of the Legal Profession, Reports of Con- 
sultant and the Advisory and Editorial Committee 
on Bar Examiners and Requirements for Admission 
to the Bar, Will Shofroth, Ch. 6, page 251 ff. 
“Character Requirements for Admission to the Bar’’, 
by John G. Jackson, 11 The Bor Examiner 115. 

3. Ibid., Shafroth. 

4. In re Portnow, 2 N. Y. S. (2d) 553, New York 
1938. 
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to the California experience. About 
7 per cent of the Florida applicants 
showed charges or convictions of 
some sort. These charges varied from 
burglary, assault with a deadly wea- 
pon, armed robbery, lewd behavior, 
drunkenness, to minor traffic viola- 
tions. 


Fingerprinting Should Be Included 
in Character Investigation 


Both in California and Florida the 
bar examainers have found a not 
inconsiderable number of appli- 
cants who “forgot” that they had 
been jailed for or even convicted 
of a public offense. 

The experience in these two states 
makes it altogether clear that there 
is a widespread need for fingerprint- 
ing of applicants for the bar examin- 
ation. Character investigations made 
of applicants without the finger- 
printing, except where there is a 
preceptor system and except where 
the community is so small that the 
applicant is personally known to the 
bar examiners, leaves altogether too 
much to be desired. Many cases are 
caught by the fingerprints which are 
never caught by other types of in- 
vestigations. Some persons who be- 
come aware that fingerprints are 
required in California and Florida 
go elsewhere. 

Fingerprinting in my opinion 
should not be undertaken by the law 
schools but should be undertaken 
by the Committees of Bar Examin- 
ers of each state and in the District 
of Columbia. Fingerprinting should 
also be required at the time the ap- 
plicant registers for the study of 
law and at the time he applies to 
take the bar examination. Copies 
of the fingerprinting records should 
be made available to the dean of 
the law school attended by applicant, 
and the applicant should be re- 
quired to give his consent in advance 
to this procedure. 


As far as law school applications 
are concerned, some law schools 
make no independent check what- 
ever on character, nor do these law 
schools ask any questions in their 
applications which might put them 
on notice that a particular applicant 


should be investigated further. At 
one school the dean stated that since 
most of his students came from the 
university with which the law school 
was connected, no independent 
check was made as he felt sure any 
irregularity would quite likely have 
turned up while the man was in 
college and that if his college record 
was clear there was little need to 
inquire. further. 

A few schools inquire into a man’s 
military record and ask whether or 
not he was honorably discharged. In 
some a copy of his severance or dis- 
charge record must be furnished to 
the law school. Occasionally the 
schools ask whether the student has 
ever been disciplined in college for 
either scholastic or other reasons. 
Some ask whether the applicant has 
ever been convicted of a crime. In- 
asmuch as some applicants construe 
their questions very literally, they 
fail to disclose that they have been 
charged with a crime, in those in- 
stances where the application merely 
asks whether they had been convict- 
ed of a crime. Some schools, there- 
fore, ask whether the applicant had 
ever been charged with a criminal 
offense (other than a traffic offense) 
or had ever been accused in court- 
martial proceedings. Many schools 
limit their questions to the appli- 
cant’s academic record. In a few 
schools applicants are asked to list 
the names and addresses of refer- 
ences and the school writes to these 
references for information concern- 
ing the applicant. It is quite unlikely 
that names furnished by the appli- 
cant would give anything other than 
a favorable reference. One dean 
wrote, “We have found in the past 
that letters of recommendation are 
not too helpful and indeed are not 
valuable at all unless a confidential 
letter is received directly from the 
person who is giving the evaluation.” 


In some law schools letters are 
required from college instructors. 
These usually are of greater value 
than letters furnished by applicant's 
references. In furnishing letters of 
reference, the California Commit- 


tee of Bar Examiners has discovered 
a peculiarly blind side in the pro- 
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fession. Many lawyers appear to be 
unwilling to give an unfavorable 
letter of reference to a lawyer who 
is moving to California. In at least 
one instance, we found that the 
home town lawyers were so anxious 
to get rid of their brother who was 
migrating to California that it was 
agreed that no unfavorable letter 
would be written about him. There 
are similar experiences elsewhere. In 
the Portnow case,5 the court, com- 
menting on certain affidavits certi- 
fying to Pertnow’s good character 
which were false in important parti- 
culars, stated: 

Those who make affidavits are held 
to a strict accountability for the truth 
and accuracy of their content. Law- 
yers, particularly, should be helpful to 
the court in its endeavors to keep the 
profession free from those unfit, rather 
than obstructive in thwarting the ef- 
forts of the Character Committee by 
verifying affidavits with reckless disre- 
gard for the truth. 


Law School and Bar Examiner 
Co-operation Is Important 

It is a matter of major importance 
for law schools to ascertain as many 
facts as possible about a student's 





5. In re Portnow, supra, Note 4, at page 556. 
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character at the time he is admitted. 
In many states an applicant is re- 
quired to register with the Com- 
mittee of Bar Examiners before he 
commences the study of law. In some 
of these states a preliminary charac- 
ter check is made, but this is not the 
rule in every state of the United 
States.® In this field it is of the ut- 
most value for bar examiners and 
law schools to communicate with 
each other as to their findings on 
applicant’s character. If a student 
knows that his character record will 
be submitted to his law school dean, 
there will be much less effort made 
to put anything over on either the 
bar examiners or the law school. In 
many cases it would doubtless have 
the result of keeping certain bad 
moral risks from applying to study 
law at all. 

The bar examiners in only a few 
states, California, New York and 
Ohio among them, make any inquiry 
as to the loyalty of the applicant to 
the United States of America.? In 
California the law prohibits the ad- 
mission to practice of any person 
who advocates the overthrow of the 
Government of the United States 
or of the State of California by 
force, violence or other unconstitu- 
tional medns.§ There seems to be 
great reluctance in many schools to 
inquire into the loyalty of applicants 
for admission as to whether or not 
such applicants are or ever have 
been members of the Communist 
Party. Doubtless the fear of being 
accused of witch-hunting has caused 
many of the authorities to lean in 
the opposite direction. It is some- 
what naive to think of a Communist 
as being a member of just another 
political party and not as an active 
agent of the Soviet Union. Is there 
not more reason than ever to inquire 
of a law student whether he belongs 
to such party when, after his educa- 
tion is completed he is to become 
an officer of the court whose very 
existence it is his avowed purpose to 
harm? Inquiring into the loyalty of 
law students to the Government of 
the United States, I submit, is not 
a subject from which either bar ex- 
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aminers or law schools should shy 
away. 

It is submitted that applicants to 
each law school should be asked to 
fill out a detailed application which 
will at least give information which 
puts the school authorities on notice 
as to whether the applicant should 
be investigated further. There is 
every reason to require that appli- 
cants furnish a physician’s certifi- 
cate, mailed by the doctor direct to 
the school, which would indicate in 
the physician’s opinion whether or 
not there had been any history of 
insanity or mental instability. After 
long and bitter experience in Cali- 
fornia, the character questionnaire 
was worked out by the Committee 
of Bar Examiners, and the applicant 
must answer these questions under 
oath. I recommend such a question- 
naire to every law school.® This 
questionnaire requires each regis- 
trant to give complete information 
about (a) arrests as well as convic- 
tions, no matter how minor, (b) in- 
terests in civil proceedings, and 
charges of fraud, either formal or 
informal, (c) commitments to any 
institution, (d) unsatisfied judg- 
ments, (e€) suspensions and expul- 
sions from educational institutions, 
(f} past employments and the cir- 
cumstances concerning the termina- 
tion of employment, (g) denials of 
licenses, (h) discipline in each office 
or profession held by the applicant, 
(i) conditions surrounding the sep- 
aration of applicant from military 
service, and (j) courts martial. It 
also asks “Is there any incident of a 
derogatory nature in your life not 
called for by the foregoing questions 
which may have some bearing on 
your character and fitness to practice 
law?” The questionnaire should be 
recommended as well to the bar 
examiners in every state. 


Ethics and Functions of a Lawyer 
Should Be Taught in Law School 


Equally important with the necessity 
of eliminating the bad moral risks 
from law school is the inculcation by 
the law school of professional stand- 
ards and an exposition of the func- 
tions and conduct of the lawyer. 


Although the bar examinations in a 
few states contain questions on legal 
ethics, the examiners in a number of 
others, California included, have 
given up asking questions upon legal 
ethics in the bar examination on the 
rather solid belief that those who are 
inclined to be most unethical are 
likely to be the best informed as to 
professional requirements. This is a 
function which can best be handled 
by the law schools. It is not some- 
thing which is acquired by reading 
or even close study of the Canons of 
Ethics of the American Bar Associa- 
tion. 
in the teaching of ethics and the 
functions of a lawyer, Professor 
Cheatham found the widest varia- 
tions in the law schools.'° In some 
schools the course was required, in 
others it was optional. In those 
schools in which the course was op- 
tional enrollment was usually low. 
Instruction in some schools was 
merely an occasional lecture. In a 
few schools lectures were given by 
members of the faculty, in others by 
members of the Bench and Bar, as 
well as by individuals who were not 
lawyers. There appears to be wide 
agreement that the law schools are 
not doing nearly as good a job in 
inculcating professional standards as 
the deans believe could be done. 
Some deans are decidedly discouraged 
by the lax attitude of the profession 
and of the members of the discipli- 
nary bodies in the enforcement of 
standards. One dean whom Professor 
Cheatham quotes"! states: “Students 
are discouraged with what they see 
and hear about our profession. 
Nothing would he!p the teachers in 
this area so much as the sight and 
sound of activities in Bar Associa- 
(Continued on page 437) 





6. ‘Preliminary Report on Character Require- 
ments for Admission to the Bar,’’ by John G. Jack- 
son, 21 The Bar Examiner 115. 

7. Ibid. 

8. Californio 
§6064.1. 

9. Questionnaire of the Committee of Bar Ex- 
aminers of the State Bar of California for Registra- 
tion of Law Students. Failure to disclose under 
oath charges involving previous criminal offenses 
is a ground for disbarment. Spears v. State Bar 
211 Calif. 183 (1930). 

10. 21 The Bar Examiner 58 ff 

11. Ibid., page 68. 


Business and Professions Code 








Tk 


by R 


@ The 
the in 
adopt 
and r 
Worn 
societ 
can R 





ain. 
two | 
freed 
whic 
we a 
Revo 
cause 
third 
in th 
mear 
rema 
been 
retar 
refor 
becol 
pater 
liber 
gotte 
theo 
great 

TI 
from 
was f 
yur 
ntif 
ortu 
0 Ol 
abo! 
TOS 





re 
in 


1e. 
ed 
on 
sLi- 


Or 
nts 
see 


jire- 
ack- 


ode 


Ex 
stra- 
nder 
nses 
Bar 








The Third American Revolution: 





A Reform Movement Gone Wrong 


by René A. Wormser < of the New York Bar (New York City) 


® The Third American Revolution began with the adoption of the Australian ballot, 


the introduction of the initiative and referendum, the use of the direct primary, the 
adoption of the Seventeenth Amendment, the setting up of the Civil Service System 
and many other necessary and overdue reforms. But the second phase, writes Mr. 


Wormser, brought a change in pace and direction. In our haste to achieve a better 
society, we began to stumble, and with the depression of the 1930's, the Third Ameri- 
can Revolution began to threaten our underlying concepts of government. 





In the United States we have had 
two violent revolutions: that which 
freed us from England and that 
which sought to divide us. I suggest 
we are now in the Third American 
Revolution, none the less serious be- 
cause it is bloodless. The forces of the 
third revolution have met a setback 
in the last election; but that does not 
mean that the revolution is over. It 
remains to be seen whether it has 
been stopped or merely momentarily 
retarded. This new revolution is a 
reform movement gone wrong. It has 
become an attempt to institute the 
paternal state in which individual 
liberty is to be subordinated and for- 
gotten in a misapplication of the 
theory of the greatest good for the 
greatest number. 

The reform movement, dating 
from about seventy-five years ago, 
was generated by a radical change in 
yur economy. A combination of sci- 
ntific invention, native ingenuity, 
ortunate location and the attraction 
o our shores of masses of European 
abor and substantial amounts of 
srogressive alien capital enabled us 


quickly to challenge, and eventually 
to overcome, the industrial suprem- 
acy of Western Europe. The rapid ac- 
celeration of this industrial activity 
created problems which had not ex- 
isted while we were essentially rural. 
In the crowded, new industrial cen- 
ters, wages, housing and working 
conditions were, more often than 
not, disgraceful. Industry itself was 
nouveau riche and greedy; the in- 
dustrialist, often allied to mutual 
profit with the venal politician, had 
little interest in reform. 

The general public took some time 
to get exercised over the injustices 
of the new industrial era. But aid 
was lent to the movement by the 
creation of the American Federation 
of Labor, the first effective, national 
labor organization, in 1886. It fought 
for collective bargaining, the right to 
strike and the general improvement 
of labor’s lot. It refrained in its ear- 
ly decades from any direct political 


action. Yet it sometimes joined other 
groups in the promotion of reforms 
of a political or social nature; an oc- 


casional ally was the farmer who ear- 
ly learned the advantage of organiza- 
tion for pressure and forced upon 
the government such measures as the 
Interstate Commerce Act of 1887, the 
Rural Free Delivery Act of McKin- 
ley’s administration, the Irrigation 
Act of 1902 and the farm credit legis- 
lation of the Wilson and Harding 
eras. 

writers 
grew increasingly critical of the sel- 
fishness and callousness of the new 
capitalism, among them Horace 
Greeley, Charles A. Dana, Henry 
Adams, Henry George, Henry Dem- 
arest Lloyd, Thorstein Veblen, Fred- 
erick Townsend Martin and Lincoln 
Steffens. The titles of some of their 
books indicate the trend of their 
thinking: George’s Progress and Pov- 
erty in 1879; Lloyd’s Wealth Against 
Commonwealth in 1894; Veblen’s 
Theory of the Leisure Class in 1899; 
and Martin’s The Passing of the Idle 
Rich in 1911. 

Some European commentators in- 
fluenced the American reform move- 
ment. James Bryce’s American Com- 
monwealth, appearing in 1888, con- 
tained an exposition of the more sor- 
did side of practical politics in Amer- 
ica and made many question whether 
all was pure and lovely in our sys- 
tem. Versions of the socialism of 
Karl Marx, some violent and some 
gentle, came to our shores with Ger- 
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The Third American Revolution 


man and Scandinavian immigrants. 
Although no strong domestic social- 
ist movement was born, the egalita- 
rian thesis came to us again in the 
engaging writings of several Europe- 
ans, among them George Bernard 
Shaw, H. G .Wells and Sidney and 
Beatrice Webb. Many of their read- 
ers who could not swallow socialism 
yet began to think that there was 
much to be said for some socializa- 
tion. 

It has been suggested that Charles 
Darwin's theories of evolution, pop- 
ularized by Herbert Spencer, had a 
strong impact on the development of 
the reform movement in the United 
States. People came to believe that 
political life, no more than biologi- 
cal, could ever remain static. One 
could have no quarrel with this 
thesis, that law and social organiza- 
tion must grow and change; nor with 
its accompanying proposal that 
change should be guided by critical 
study. 

In the political field the onrushing 
reform movement accomplished ma- 
jor results. The Australian ballot 
was adopted in Massachusetts as 
early as 1888, and its use spread 
quickly. The initiative and referen- 
dum was first adopted by North Da- 
kota in 1896 and received impetus 
later through the support of Theo- 
dore Roosevelt and Woodrow Wil- 
son. Direct primaries were first em- 
ployed in Wisconsin in 1903 and 
grew rapidly in popularity. The di- 
rect election of senators appeared in 
1912. Civil Service agitation started 
early and grew in public support in 
the course of a tragedy; when Presi- 
dent Garfield was assassinated by a 
disappointed office-seeker, public 
anger at the spoils system flared. 

Many of the huge new enterprises 
had no consciousness of public duty; 
they controlled transportation sys- 
tems, escaped and destroyed competi- 
tion; established true monopolies; 
fixed freight and even passenger rates 
in their own interest; bribed legis- 
lators; secured concessions and sub- 
sidies unfairly; and in other ways 
made themselves the object of bitter 
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attack. But the Sherman Act of 1890 
had only small teeth; even its ampli- 
fication, the Clayton Act, had neither 
incisors nor molars. Teddy Roosevelt 
shook his Big Stick; his successor, 
Taft, instituted several successful 
prosecutions; but much remained to 
be done. It was apparent that a com- 
plete laissez-faire philosophy could 
not be safely employed in a highly 
industrialized society, that the public 
had a paramount interest in many 
aspects of an industrial economy. 
Regulation of various kinds was in- 
evitable and necessary. The great 
question was, and continues to be: 
what degree, and for what ends? 

I shall not attempt to list all the 
reforms of the first phase of the 
Third American Revolution; re- 
forms in law, politics and govern- 
ment which were, for the most part, 
highly desirable and even overdue. 
I shall pass to the second and final 
phase. In this, much additional re- 
form of a desirable character has 
taken place; but with it gradually 
came a change in both pace and 
direction. We began to stumble over 
ourselves in an attempt to create a 
better society overnight. That zeal, 
that desire for haste, brought us fre- 
quently to the fatal error of ignoring 
the means in trying to achieve an 
end which seemed desirable. This 
was accompanied by the fallacy of 
considering only the immediate goal 
and not looking at the secondary 
consequences. What brought this 
about? It would take the combina- 
tion of a far better historian and a 
far better philosopher than I to give 
a precisely integrated answer; but 
one cause suggests itself strongly: the 
birth of disillusioned generations 
during and after World War I. 
These cynical generations distrusted 
what existed and were ready enough 
to believe that anything new must be 
right because it was new. They were 
greatly influenced by all doubters: 
by Shaw and his persuasive social- 
ism; by professors like James Harvey 
Robinson and Charles A. Beard, who 
helped generate a highly critical ap- 
proach to history. They thought they 


were “advanced” and “intellectual” 
in doubting and criticizing every- 
thing which existed in society. 

When the depression came, to 
make those who were poor even 
poorer and to increase the difficulty 
of our economic struggles, the new 
dissidents were even more ready than 
before to follow leaders who were 
violently critical of society as it was. 
It was simple enough. There had 
been a great collapse. Therefore, the 
old must have been rotten and the 
new must be good. 

In Franklin Roosevelt they found 
the leader they hoped for. He gave 
them courage. A better day was to 
come. He ratified their own convic- 
tion that society was all wrong, 
wealth was vicious and the capital- 
ist economy was sorely in need of 
going through a reform wringer. 


The Brain Trust 
Aided the Revolution 


From the ranks of these unstable 
generations came most of the bright 
young men who flocked to Washing- 
ton in the early days of the New 
Deal; tyros who became department 
heads, legal advisers, executives of 
the new political mission. They were 
generally idealistic, always enthu- 
siastic, often fanatic, sometimes com- 
munistic, but rarely well-informed or 
trained. Those who went about their 
private lives whooped and hurrahed 
for the new dispensation. Some later 
began to realize that their leader 


was often fallible and that his criti- ; 


cisms of society, when sincere and 
not merely politically motivated, 
were frequently immature and un- 
realistic. But large numbers re- 
mained on the track with constancy 
and fervor. Recognizable mistakes 
mattered not. Both the conglomerate 
new reform movement and its leader 
were beyond criticism. Generations 
which had begun as critics came to 
treat doubt as heresy. 

It was largely the more intelligent 
in these generations who were so 
ready to play this game of follow-the- 
leader. So it is not surprising that 
they filled the ranks of those who 
could greatly influence public opin- 
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ion: teachers, writers and publicists. 
[he impact on successive generations 
of American youth of this group of 
devoted adherents to the new cause 
has been gigantic. These enthusiasts, 
these propagandists have rarely been 
conscious of the damage they have 
been doing. They are, for the most 
part, highly idealistic; but they are 
intolerant. They deem themselves to 
have a monopoly on good will 
toward mankind. They castigate wis- 
er men who see secondary conse- 
quences; they allege venality and 
hardheartedness against all who dis- 
agree with them. They believe that 
the wish to preserve the essence of 
our form of society is in itself “reac- 
tionary” and wicked. 

We are a republic with a limited 
democratic base. One hears much 
these days about “democracy”, a 
term now muddied and confused 
through its distortion by the totali- 
tarians. There is a theory that we 
need more democracy; many seem 
to hope for a complete democray. Do 
we really want a complete democra- 
cy? That would be the democracy of 
Jean-Jacques Rousseau. He advo- 
cated a state in which the majority, 
exercising its full democratic right, 
would have absolute sway, uncurbed 
by amy minority rights. He did 
have the sense to add that, of course, 
the majority did not always know 
what was in its best interests. Pre- 
sumably, therefore, a group of sav- 
ants would have to tell the people 
what is good for them. That the 
complete democracy of Rousseau 
would develop into a totalitarian sys- 
tem is obvious enough from this 
admission of the ineptness of the 
mass. Nazism and Russian Commun- 
ism both employed the Rousseau 
thesis, applied to its logical end. 
Both became dictatorships for the 
presumed benefit of the mass, which 
was held to be unable to determine 
its own best interests. 

Ours has been a Jeffersonian de- 
mocracy. Thomas Jefferson, that sage 
democrat whose name has been so 
frequently taken in vain by those 
who wish to institute a form of soci- 





ety that would have been abhorrent 
to him, was a violent opponent of 
the Rousseau form of democracy. It 
was Thomas Jefferson who insisted 
that the protective wording of the 
Constitution was not enough. It was 
chiefly at his insistence that the first 
Ten Amendments were drafted and 
adopted, guaranteeing a list of ex- 
press, inalienable, individual rights. 
The Ninth and Tenth Amendments 
even added that all other rights 
which the people had were to be 
reserved to them. Our governmental 
and legal system is based on the Jef- 
fersonian thesis that individual 
rights are sacred and inalienable. 

Another basic concept underlying 
our form of government and law is 
that of the clear separation of powers 
between the Federal Government 
and the states. Jefferson said: “Were 
not this country already divided into 
States, that division must be made 
that each might do for itself what 
concerns itself directly.” He also 
said: “A single consolidated govern- 
ment would become the most cor- 
rupt government on earth.” 

To protect us from violations of 
these two cardinal principles under- 
lying our law, the Fathers interposed 
various mechanisms between govern- 
ment and the quick reflection of the 
public will. Among these were the 
careful separation of powers among 
the three branches of government: 
executive, legislative and judicial. 
John Marshall gave us our final bul- 
wark in establishing, for good and 
all, the function of the Supreme 
Court as the guardian of our individ- 
ual rights by passing on constitution- 
ality. 

It has been easy enough to assail 
these bulwarks. After all, whatever 
protections may exist in the Consti- 
tution, they are dependent on a will- 
ingness to exercise restraint. We de- 
pend first on the restraint of the leg- 
islature, next upon the restraint of 
the Supreme Court and ultimately 
upon the restraint of the people in 
general for the protection of our 
liberties. The people could, readily 
enough, over a period of years, pop- 
ulate both legislature and court with 
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those who would do their will. 


The Supreme Court 
Ils the Weakest Link 


The weakest link in our protective 
armor is the Supreme Court. It will 
not suffice merely to name a right; it 
must be defined; its borders and 
scope must be described. Thus the 
Court, if it so wills, can easily 
enough chip at a right until it has 
destroyed it. Rationalization is not 
difficult. There are clauses in the 
Constitution like the “general wel- 
fare” clause which can be held to 
override any individual right. Given 
the desire, could not a Hitler or a 
Stalin operate with apparent legality 
under our own Constitution merely 
by the process of rationalizing the 
higher importance of one constitu- 
tional principle over another? 

Some so-called “liberal” reformers 
pronounce themselves fervent sup- 
porters of the inalienable rights. But 
they have developed a system of com- 
parative evaluation. In negotiating a 
proposed international bill of rights 
they have even consented to drop en- 
tirely the right to one’s private prop- 
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erty. Some rights may indeed be 
more important than others. But 
that does not mean that the others 
should be more readily violated. 
They are inalienable or they are not. 
True, we cannot avoid the semantic 
necessity of definition of rights by 
the Supreme Court, or even the need 
for reconciling individual rights with 
such clauses as the “general welfare”; 
but all this must be done, as I have 
suggested, with restraint. Otherwise, 
it is left to the majority to decide 
what rights are to be left to the mi- 
nority. 

Restraint has not always been ex- 
ercised by our Supreme Court in 
recent history. Its moral tone was 
considerably weakened by President 
Roosevelt’s attempt to bring it under 
effective domination and by some 
of the less impressive appointments 
to the Court made by him and by his 
successor. Its personnel has been re- 
cruited largely from among ordinary 
politicians and from those who be- 
lieve that much of what the Fathers 
passed on to us is now “old hat”. 
F.D.R. was frankly unwilling to use 
the constitutional process of amend- 
ment to advance his social and eco- 
nomic theories. He set the stage for 
the method of inaugurating radical 
changes in law through the use, by a 
more amenable Court, of the chip- 
ping process. 

Donald R. Richberg, in an address 
before the Arizona Bar Association, 
published in the January, 1952, issue 
of the JourRNAL, gives a number of 
examples of the Supreme Court’s 
lack of restraint. There was the 
Wrightwood Dairy case in 1941, 
which held a local dairy subject 
to interstate commerce regulation 
though it bought, processed and sold 
milk only within Illinois; and Wick- 
ard v. Filburn, which held that a 
farmer could be fined for raising 
grain on his own farm and feeding 
it to his own pigs, all on the ground 
that his “affected” interstate 
commerce in wheat. If the Federal 
Government can legislate control of 
anything which is so loosely held by 
the Supreme Court to “affect” inter- 
state commerce, what human activity 


acts 
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can be excluded? What is left of in- 
dividual rights and of states’ rights? 

Richberg also points out that the 
Supreme Court has indicated that it 
will go to extreme limits in permit- 
ting the taxing power to invade the 
rights of, and coerce, the states. Sim- 
ilarly, he shows that the treaty power 
has been distended so that, by a 
combination of executive and legis- 
lative action, the rights of the states 
can be subordinated. Richberg says: 
“It seems to me that those who con- 
trive and strive to change our form 
and methods of government by de- 
vitalizing the Constitution are as 
much engaged in overthrowing the 
Government as alien and domestic 
fanatics who plot to overthrow the 
government by a violent revolution.” 

Well-planned and truly progres- 
sive change is essential to growth 
and intelligent development. But | 
cannot overemphasize my belief that 
change must be accompanied by 
restraint. In being so anxious for 
change, the current “liberal” reform 
movement has repeatedly ignored 
the means in trying to achieve an 
end. My quarrel with this new crop 
of reformers is not with their objec- 
tives, but with their methods. There 
is a certain recklessness in their ap- 
proach, as there was in that of 
F.D.R., who frankly said that he 
try anything—if it didn’t 
work, he would try something else. 
Ill-eonceived attempts at reform can 
do more harm than inaction. 

That there has been a serious un- 
dermining of our jurisprudence not 
only through mistaken legislation, 
but also through unfortunate judi- 
cial rationalization 


would 


in the interests 
of the new “welfare state”, is shown 
by Roscoe Pound in an article in the 
October, 1951, issue of the Pennsyl- 
vania Law Review. Our greatest liv- 
ing jurist there says: “Belief in the 
obligatory force of contracts and re- 
spect for the given word are going if 
not gone.” He continues that the 
constitutional provision against im- 
pairment of contract “has, in large 
part at least, become a mere preach- 
ing. Legislation impairing or doing 
away with the practical legal means 


of enforcing promises is upheld in a 
doctrine that a power of the legisla- 
ture to relieve promisors of liability 
is implied in the sovereignty of the 
state and is to be read into every con- 
tract as a tacit term thereof. This has 
gone along with the notable relaxa- 
tion of morals in the breakdown of 
the feeling of moral duty to perform 
promises.” 

Yet what is one to expect when the 
Federal Government, in destroying 
the gold standard, repudiated its 
own solemn promises to pay as prom- 
ised, a repudiation which was as 
unnecessary as it was immoral. 

As another illustration of the way 
in which alarming evolutions are 
taking place in our legal system, 
Pound points out that fault has 
gradually been abandoned as the 
proper basis for liability. Pound 


“ 


Says: . to guarantee the expected 
full economic and social life, the 
seems and more to be 


called on to find for every victim of 


law more 
loss and every one who for any rea- 
son cannot keep the pace of attain- 
ing his expectations, what I have 
called an involuntary Good Samari- 
tan to pull him out of the ditch, bind 
up his wounds, set him on his way 
and pay his hotel bill.” 

I shall quote him again, for his 
words are worth so much more than 
any paraphrase of mine: “. . . under 
the circumstances of life in the wel- 
fare state, in which the cost of gov- 
ernment has enormously 
multiplied and all manner of heavy 
demands upon the already overbur- 
dened public resources appear to pre 
clude adding any more, there is in- 
evitable reluctance to press the idea 
to its conclusion by direct and im 


become 


mediate imposing upon government 
the repairing of losses and injuries 
without fault of any one.” Clearly, 
all measures which require an em 
ployer to employees 
against injury, even when there is no 
fault in the employer, do pass the 
burden to the general public; it 
bears the burden in the correlative 
increase in the price of service o1 


insure his 


product. 
(Continued on page 438 
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#" Printed below is the text of the 
Jenkins-Keogh Bills, H. R. 10 and 11, 
which are designed to encourage 
savings for old age by professional 
men, self-employed and employees 
who are not the beneficiaries of a 
corporation pension plan. These 
bills were referred to the Ways and 
Means Committee, and Mr. Reed, 
the Chairman of that Committee, 
immediately requested a report on 
the bills from the Treasury Depart- 
ment. 

Probably no hearing will be held 
until the report of the Treasury is 
received and until a decision has 
been reached on the continuance of 
the excess profits tax and on the dis- 
position of Mr. Reed’s bill, H. R. 1, 
to reduce individual income taxes. 
These questions and the problem of 
balancing the budget have been 
given priority but hearings are defi- 
nitely expected either on H. R. 10 
and 11 alone or together with other 
proposed substantive changes in the 
law. 

An effort may be made to link the 
discussion of the merits of the Jen- 
kins-Keogh Bills with the question of 
broadening the Social Security Act 
to include lawyers and others not 
now covered. The Committee on Re- 
tirement Benefits has steadily main- 
tained that there is no connection 
between these questions and that, 
irrespective of any action taken on 
Social Security, Congress should re- 
move the discrimination now exist- 
ing against the self-employed in 
favor of those covered by a corporate 
pension plan, and that the best meth- 
od to remove this discrimination is 
to enact the Jenkins-Keogh Bills. It 
is important that the Bar familiarize 
itself with this proposed legislation. 

Grorce Roserts, Chairman 
Committee on Retirement 
Benefits for Lawyers 


A BILL 
To encourage the establishment of 
voluntary pension plans by individ- 
uals. 


Full Text of Jenkins-Keogh Bills (H.R. 10 and H.R. 11) 


Be it enacted by the Senate and 
House of Representatives of the 
United States of America in Congress 
assembled, That this Act may be 
cited as the “Individual Retirement 
Act of 1953”. 


Sec. 2. Exclusion of portion of in- 
come paid to a restricted retirement 
fund or as premiums under a re- 
stricted retirement annuity contract. 


Section 22 of the Internal Revenue 
Code is amended by adding at the 
end thereof the following new sub- 
section: 

“(p) Amounts Paid to a Restricted 
Retirement Fund or as Premiums 
Under a Restricted Retirement An- 
nuity Contract.— 

“(1) General rule.—In the case of a 
qualified individual, there shall be ex- 
cluded from gross income in the tax- 
able year the portion of income for 
such year paid within such year to a 
restricted retirement fund, or to a life 
insurance company (as defined in sec- 
tion 201 (b)) as premiums under a re- 
stricted retirement annuity contract. 
Such portion of income shall be tax- 
able at the time and in the manner 
provided in sections 22(b) (2) (D) 
and 173. The term ‘qualified individ- 
ual’ as used in this subsection means 
any individual except an individual 
who is an employed person and who 
at any time during the taxable year is 
a member of, or is eligible to become 
a member of, or upon meeting speci- 
fied age and service requirements will 
be eligible to become a member of, or 
who is receiving or has received pay- 
ments under (A) a pension or profit- 
sharing plan of his employer which 
meets the requirements of section 
165 (a), or (B) a pension plan set up 
for its officers, or employees, or both, 
by the United States or any agency 
or Territory thereof, the District of 
Columbia, any State or political sub- 
division or instrumentality of either, 
or any organization described in sec- 
tion 101. The term ‘employed person’ 
as used in this paragraph shall not in- 
clude an employed person who is also 
a self-employed person if during the 
taxable year more than 75 per centum 
of his earned net income is derived 
from a trade or business carried on by 
him or by a partnership of which he is 
a member. Amounts paid by a quali- 
fied individual to a restricted retire- 
ment fund, or to an insurance com- 
pany as premiums under a restricted 
retirement annuity contract, within 


sixty days after the close of a taxable 
year may, at the election of the tax- 
payer, be treated as having been paid 
on the last day of the taxable year. 

“(2) Limitations.—Except as pro- 
vided in paragraphs (3) and (4), the 
total amount excludible under para- 
graph (1) for any taxable year shall 
not exceed 10 per centum of the tax- 
payer’s earned net income, or $7,500, 
whichever is the lesser. The aggregate 
amount excludible under this subsec- 
tion for all taxable years during the 
taxpayer’s lifetime shall not exceed 
$150,000. 

“(3) Special rule.—In the case of a 
qualified individual who before Janu- 
ary 1, 1953, had reached his fifty-fifth 
birthday, the amount annually ex- 
cludible under paragraphs (1) and (2) 
shall be increased by an amount equal 
to 1 per centum of the taxpayer’s 
earned net income, or $750, whichever 
is the lesser, multiplied by the number 
of full years of his age in excess of 
fifty-five determined as of January 1, 
1953, but not in excess of twenty. The 
additional exclusion under this para- 
graph shall not apply to taxable years 
of a taxpayer subsequent to the tax- 
able year in which he reaches age 
seventy-five. 

“(4) Carry-over of unused exclu- 
sion.— 

“(A) Computation._The unused 
exclusion adjustment for any taxable 
year shall be the aggregate of the un- 
used exclusion carry-overs. 

“(B) Definition of Unused Exclu- 
sion—The term unused exclusion 
means, in the case of any qualified 
individual, the excess, if any, of (i) 
the amount which, if paid to a re- 
stricted retirement fund or to an in- 
surance company as premiums under 
a restricted retirement annuity con- 
tract, could be excluded under para- 
graphs (1) and (2) from the taxpayer’s 
gross income during any taxable year 
over (ii) the amount actually so paid 
or deemed to be so paid during such 
year. 

“(C) Amount of Carry-Over.—If for 
any taxable year beginning after De- 
cember $1, 1952, the taxpayer has an 
unused exclusion, such unused exclu- 
sion shal] be an unused exclusion 
carry-over for each of the succeeding 
five taxable years, except that the 
carry-over in the case of each succeed- 
ing taxable year (other than the first 
succeeding taxable year) shall be re- 
duced by the aggregate amounts by 


(Continued on page 434) 
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= Save the Sheet Anchor! 


Shall we abolish the Fourth of July? Is Independence 
Day no longer characteristic of America? Is security 
more precious than liberty? These questions are not 
asked without reason. Our American Revolution of 
1776 made us independent. That of 1861 made us a 
united nation. Has the social revolution of the last 
seventy-five years undermined the fruits of its two pred- 
ecessors? 

How far have we come? In our haste to reach 
Utopia, have we given-up the American principle that 
might does not make-right? In our own New Order is 
the majority always right—because it is the majority? 
Is the welfare state “okay” because it is benevolent— 
today? Have we abandoned Jefferson's idea that a single 
consolidated government would become the most cor- 
rupt government on earth? 

Mr. Wormser of the New York Bar asks these and 
other probing questions in his thoughtful article printed 
in this issue. He believes—and rightly—that our Ameri- 
can Government was founded upon principles which 
recognized the sacredness of individual rights, as well 
as the rights of majorities. Our Federal Government was 
originally conceived as a government of three separate 
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branches. We call it the doctrine of separation of pow- 
ers. 


In the effort to socialize America, to make our grow- 
ing industrial nation a “welfare state”, the so-called 
reformers have adopted the code of the opportunist, 
that the end justifies the means. Does it? The use 
of destructive means has this consequence: It destroys 
also the egd itself toward which you aim, even though 
you still retain that end ideologically and pay it lip 
service by repeating idealistic generalities. We must 
also recognize that ends are in themselves means to 
accomplish further ends once they have been attained. 

How can we explain the decline in public and private 
morals, the falsifying of income tax returns, the languid 
acceptance by Government of chronic deficit financing, 
and Communists in high public office false to public 
trust? Where is the Spirit of ’76? Can we rely on the 
economic planners to lead us to security by shirking 
our individual responsibility? One of the fundamental 
principles of our American democracy is that of individ- 
ual responsibility. Such responsibility develops courage 
and without courage our other virtues, noble as they 
may be, have no security and will not long endure. 

Listen to Lincoln: “As I would not be a slave, so I 
would not be a master. This expresses my idea of democ- 
racy.”” Why? Because—“No man is good enough to gov- 
ern another man without that other man’s consent. I 
say that is the leading principle, the sheet anchor, of 
American republicanism.” 





From a Member of Our 


Editorial §,pvisory BOARD 











s The Commission on Organized Crime 


Under a resolution adopted by the House of Delegates 
at the last Annual Meeting, the American Bar Associa- 
tion’s Commission on Organized Crime terminated its 
existence on the final day of the year just past. The 
records have been shipped to Chicago, where they will 
no doubt some day occupy space in the new Research 
Center. The key to the office has been returned to The 
Association of the Bar of the City of New York. The 
telephone company has been notified that its service 
is no longer needed, and the listing will be absent from 
the new directory. The last few remaining dollars have 
been withdrawn from the bank account and sent back 
to the foundation which so generously supported the 
work of the Commission. All of the loose ends are 
neatly tied together and the package has been deliv- 
ered to the American Bar Association to be held until 
called for. 

The work of the Commission represents over two 
years of concentrated effort on the part of its members, 
its executive director and its research staff, devoted to 
a specific problem. That problem was, at the Commis- 
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sion’s inception, and is now, a pressing one. The back- 
ground of the Commission, and the results which it has 
been able to achieve, therefore present a case history. 
When its reports received the approval of the House of 
Delegates, they became the expression of the position 
of the American Bar Association upon the matters dealt 
with. And while that Association does not represent all 
the lawyers of this country, still it represents, as nearly 
as may be, through the makeup of its House of Delegates 
with members from all state bar associations and all 
large local associations, the organized Bar of the United 
States. It should therefore be of some interest to deter- 
mine how successful it has been, in this test case, in 
making that voice heard. 

Here is the answer, in terms of statistics. Seventeen 
bills dealing with organized crime were introduced in 
the 82d Congress. The Commission on Organized Crime 
studied all of these, and recommended to the House of 
Delegates that it approve twelve of them as drawn and, 
with a slight amendment, a thirteenth. That body, and 
through it the American Bar Association, adopted this 
recommendation in the case of nine. Yet at the time of 
adjournment of the 82d Congress, only one of the origi- 
nal seventeen bills had been enacted into law, and it 
was one of the four which had been specifically disap- 
proved by the Commission and, upon its recommenda- 
tion, by the Association. 

So stands the record of the American Bar Association's 
campaign against organized crime. And now that cam- 
paign faces a new danger. Buried among the pages of 


Editorials 


the volume after volume of printed proceedings of the 
American Bar Association there are innumerable com- 
mittee reports containing plans to better the profession, 
to better the practice, to better the government and to 
better the world, which came to nothing because before 
they could be put into effect the impetus behind them 
dwindled and the interest of their proponents and sup- 
porters turned to other projects in other fields. It is 
quite possible that, unless care is taken to prevent it, 
the sum total of the work of the Commission on Organ- 
ized Crime may, in a few years, amount to little more 
than a filing cabinet full of musty papers, and a card 
indexed under the letter “C”. 

Fortunately, there are indications to the contrary. 
Many of the bills which failed of passage in the 82d 
Congress have been reintroduced in the 83d. Already 
one suggestion emanating from the Commission, that 
the work of the former Kefauver Committee be carried 
on by a subcommittee of the Committee on Interstate 
and Foreign Commerce, rather than by a Federal Crime 
Commission, has been adopted. And as this is written 
the Model Anti-Gambling Act, one of the four acts 
drafted by the Commission, has just become the law of 
the State of Indiana, and it and others of those acts 
have been introduced in the legislatures of several other 
states. So perhaps pessimism is premature, The poten- 
tialities of accomplishment are there; whether or not 
they will be fulfilled only time will tell. 

WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


The great difficulty in the application of pure reason to practical affairs is 
that never in this world does the reasoner get all the premises which should 


affect the conclusion; so it frequently happens that the practical man who 
does not reason at all but who feels the effect of conditions which the reason- 
er overlooks, goes right, while the superior intelligence of the reasoning man 


goes wrong. College men, who are more accustomed to academic discussion 
than to dealing with practical affairs, are peculiarly liable to this danger in 
the treatment of public affairs and it sometimes happens that they go off at 


half cock and get themselves discredited by exhibiting great confidence in 


opinions upon matters as to which they are really quite ignorant. 
-Letter, Elihu Root to Professor George P. Fisher of Yale, 
January 25, 1904, Jessup, I Ettnu Root, page 405. 
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Houmes-aski LETTERS: 
THE CORRESPONDENCE OF 
MR. JUSTICE HOLMES AND 
HAROLD J. LASKI, 1916-1935 
(Two volumes). Edited by Mark 
De Wolfe Howe with a foreword by 
Felix Frankfurter. Cambridge: Har- 
vard University Press, 1953. $12.50. 
Pages 1,650. 

Don’t let fifteen hundred pages 
scare you nor the prospect of weeks 
of reading. Here is the best bedside 
reader of 1953, a book that can be 
picked up and laid aside with no 
loss of continuity, but which will 
have compelling fascination for re- 
opening even until the wee, witching 
hours so close to tomorrow’s calen- 
dar call. Whether you dote upon 
either or both the late Mr. Justice 
Oliver Wendell Holmes and the late 
Harold Laski or writhe at all pre- 
viously published by them or wheth- 
er you have deep admiration and 
respect for Holmes and some regard 
only for the views of the earlier 
Laski, as does this reviewer, neverthe 
less you can justifiably approach 
these two volumes with the assurance 
of pleasurable and profitable hours. 

Whether your interest be in law, 
philosophy of law, politics, philos- 
ophy, art, humor, personalities of the 
day or deft delineation of the classi- 
cal novelists, you will find much to 
satisfy you in these rapidly moving 
pages. 

To those familiar with the ear- 
lier volumes of correspondence of 
Holmes with Pollock, Morris Cohen 
and John Wu, these letters from him 
will be frequently repetitive, but al- 
ways with the delightful Holmesian 
flavor. What is of much import, 
however, is the occasion for the 
reformulation of Holmes’ central 
philosophic ideas in the light of the 
expression of differences with Laski. 
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Holmes may be characterized as fun- 
damentally a pluralist and Laski 
a political pluralist, a distinction 
which led the later Laski so easily 
into the misguided overemphasis 
upon the variety of statist manifesta 
tions and a kinship with the totali- 
tarian tendencies that followed the 
dates of these letters, despite his 
earlier occupation with the philos- 
ophy of liberty. Particularly pro- 
nounced is this difference expressed 
in the letters exchanged about 
Laski’s little book on Communism. 
Says Holmes: 

Capitalism may not be a religion but 

it commands a fighting belief on its 

side and I don’t at all agree to describ- 
ing its tyrannies with resentment as 
coming from bad men when you gloss 
those on the other side. I think that 
most of the so-called tyrannies of Capi- 
tal express the economic necessities 
created by the pressure of population— 

a pressure for which Capitalism is not 

responsible and for which Commu- 

nism has offered no remedy. If I 

praised or blamed (which I don’t) 

either one, I should blame the Com- 
munists as consciously and voluntarily 
contemplating their despotism whereas 
on the other side it is largely uncon- 
scious and the automatic result of the 
situation. I may add that class for class 

1 think that the one that Communism 

would abolish is more valuable—con- 

tributes more, a great deal more than 
those whom Communism exalts. For as 

[ said the other day, the only contribu 

tion that any man makes that can’t be 

got more cheaply from the water and 

the sky is ideas... . 

The Laski letters soon take on a 
continuing pattern as the corres- 
pondence progresses. There is initial 
inquiry about the health and activi- 
ties of the Justice, occasional sincere 
expression of the stimulation and 
value of their friendship and then 
two solid paragraphs of amazing 
versatility, depth and delight, ex- 
pressed in a vigorous, trenchant style 
and not infrequent eloquence. 


The first part tells of Laski’s activi- 
ties amid the leading politicians of 
the day, all drawn with cinematic 
likenesses. They pass over the pages 
and we come to know them unfor- 
gettably. Then there are the academ- 
ic colleagues and students. The pen 
portraits of dismal dons “in that 
state of resentful coma that they 
dignify by the name of research” are 
equalled only by the sketches of ear- 
nest students and serious crackpots 
who come with their wild schemes 
for the professor’s aid, blessing, ap- 
proval and support. Occasionally 
there are asides revealing a broad- 
based humanity in Laski, devoting 
the royalties from his edition of the 
Holmes papers to student aid and 
his fervent efforts for German refu- 
gee scholars. 

Of deepest concern, and most last- 
ing impression, are the accounts of 
Laski’s reading, both in connection 
with his studies and writing and his 
passing pleasures. Holmes is amazed, 
great reader that he was, at the mass 
ol reading Laski digested. He fre- 
quently comments that he cannot 
read down the page as Laski does so 
rapidly and effectively. It is hard to 
calculate the amount of reading 
Laski did, but it was not unlikely an 
average of six or seven volumes per 
week. To those of us who marvel how 
we manage the time for two, such 
accomplishments are amazing. The 
works are not only read, but the 
ideas grasped, weighed and here vig- 
orously expounded with critical skill 
and acumen and with frequent ap- 
preciation of what both Holmes and 
Laski principally looked for from 
the authors they met, their apercus 
of life and living. 

Laski was well versed in the novel, 
a form of relief he afforded himself 
trom his more scholarly pursuits— 
Dickens, George Eliot, Thackeray, 
but above all Trollope and Wode- 
house. What one would give to have 
seen Laski in the London under- 
ground unconcernedly almost guf- 
fawing at the latest from P.G.W. The 
critical appraisals Holmes and Laski 
exchange about men of letters and 
men of thought in the history of 
man’s literature give food for fre- 








bs 


ing 


La 
ing 
the 
fur 
box 
aln 
on 
of 


of 

din 
anc 
bef 
are 
to 

ligt 
las, 


Bir 
of 
or, 
up 
rep; 
law 
the 
his 
wro 
our 
we 


ings 
can 
Pou 

It 










Oo =< # = 








quent reflection and stimulated toss- 
ing of ideas as these pages are turned. 
The second part in the pattern of 
Laski’s letters is devoted to his amus- 
ing and rewarding book hunts and 
the art purchases which his limited 
funds permitted. To those for whom 
book buying is still a pleasure, the 
almost fiendish delight with which 
one lifts a treasure from the bottom 
of a dusty stall is here portrayed in 
masterful and unforgettable prose. 
Laski also interspersed this part 
of his letters with accounts of the 
dinners and meetings he attended 
and of the personalities who passed 
before his keen, critical eyes. There 
are more than seventy-five references 
to Bertrand Russell. There are de- 
lightful pictures of Shaw, Wells, Wal- 
las, the Webbs, Pound, Frankfurter, 
Morley, Lord Sankey and Augustine 
Birrell. The last stands out as one 
of the century's 'eading .humorists 
or, at least, Laski’s vehicle to cheer 
up Holmes with spicy anecdotes and 
repartees. Laski tells of the party of 
lawyers at which he learned about 
the young lawyer who succeeded with 
his first collection letter when he 
wrote: “Dear Sir, Unless we receive 
our costs by Monday morning next, 
we shall at once take such proceed- 
ings as will truly astonish you”. 
Only a few of the enticing gems 
can be offered here as samples. Of 
Pound: 
It's a great tragedy of Pound’s life that 
he can’t see or be made to see that 
only some books are to be digested. His 
stomach must resemble an ostrich’s 
and his ideas are almost always clearer 
and more fruitful than those he cites. 
Or again: 


I told him that if Pound found it nec- 
essary to say that the bathroom had 
made large developments in America 
he would put in references (a) to the 
Plumbers Journal and (b) to the Sani- 
tary News and (c) to the Commerce 
Department's report on the increased 
manufacture of lead-less glaze together 
with a note to the effect that there was 
a Czech thesis on the sociological signi- 
ficance of the American bathroom 
which he had not seen. 


So much for Pound who has sche- 
matized and “written the same book 
seven times”. One more pen portrait 
that space will allow. If you like 


George Bernard Shaw, you will boil 
at the following description, but 
if you concur with Laski, as did 
Holmes, you will agree in character- 
izing him as a mountebank and 
delight in this and similar accounts: 
I went to a formal dinner to the Ger- 
man Ambassador at Downing Street. 
Bernard Shaw was there, and I came 
away with the impression that he felt 
that he was the guest of honour and 
rather resented the attention paid to 
the poor Ambassador. He really is a 
poor creature for a great man—talks 
glibly of things about which he knows 
nothing (e.g. reparations), lays down 
extravagant generalisations which he 
has never thought about, and is pat- 
ently unhappy unless he is the centre 
of attention. A nice German there said 
to me that he supposed it was the 
artistic temperament. I said I thought 
in the non-elect, it was usually called 
bad manners. 
If you want similar food for 
thought and discussion about many 
other men of letters and of philoso- 
phy and politics; if you want to learn 
more of the shaping of Holmes’ 
thought as some of his famous opin- 
ions were formulated; if you want to 
hear why Holmes wrote The Com- 
mon Law; if you want to read Laski’s 
keen observations upon his experi- 
ences as a juryman, his contacts with 
administrative law in action or about 
the growth of his ideas on sovereign- 
ty; or if you want to weigh Felix 
Frankfurter’s query in his foreword 
as either unquestionable truth or ex- 
cusable exaggeration, you can turn 
to the pages of this book for hours of 
profit and sheer delight and ponder 
Justice Frankfurter’s question: “One 
may ask in all soberness, was there 
ever another such correspondence?” 


Lester E. DENONN 
New York, New York 


Primary ELECTIONS IN THE 
SOUTH. By Cortez A. M. Ewing. 
Norman, Oklahoma: University of 
Oklahoma Press. 1952. $2.75. Pages 
106. 

This is the fourth book on differ- 
ent phases of politics and elections 
by this author and he has done an 
excellent job in gathering and an- 
alyzing the statistics of elections 
throughout ten southern states: Ala- 
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bama, Arkansas, Florida, Louisiana, 
Mississippi, North Carolina, Okla- 
homa, South Carolina, Tennessee 
and Texas. 

Though in many places through- 
out the book he suggests that the 
race problem in the South was the 
motivating force causing the one- 
party system, yet he concludes that 
there seems to be no connection be- 
tween the percentage of Negroes and 
the removal of such restrictions as 
poll tax at the present time. The au- 
thor believes the fundamental weak- 
ness of southern democracy is its 
uniparty character, and that the im- 
mediate prospect for the South is to 
be no longer a factor in presidential 
elections and to remain important 
only in the halls of Congress by hold- 
ing the balance of power between the 
two great parties. 

Many thoughtful students of pol- 
itics in the South feel that the one- 
party system is not necessarily a 
weakness since matters of policy 
should be worked out within the 
party itself; if not, a break will fol- 
low. A good example is the break 
that Texas and other southern states 
made in 1952. Though it may be too 
early to predict, it now appears quite 
possible that the conservative South 
and Southwest may help to cause 
party realignment on the basis of 
“Liberalism vs. Conservatism”; par- 
ticularly if the Democratic Party con- 
tinues to be controlled by the more 
“liberal” forces. 

Of special interest to lawyers is the 
author’s finding that only 55.6 per 
cent of the judiciary nominations 
were even opposed and then little 
public interest was shown in those 
races because of the lack of issues in- 
volved which challenged the interest 
of the public. We believe his com- 
ments tend to commend the stand of 
the American Bar Association on the 
problem when he says (page 46): 

That the judicial positions were less 

sought after is only evidence that these 

posts are not deemed by the public to 
be quite so political in character as are 
the administrative and legislative posi- 
tions. Indeed, upon the findings of 


this study, it might be well for states 
to consider seriously the removal of 
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the judicial positions from the elector- 
al process. Doing so would substan- 
tially shorten the ballot and would 
thereby permit greater concentration 
of the voters upon the selection of leg- 
islative and administrative nominees. 
Moreover, this alteration would cer- 
tainly not be revolutionary; many 
states already utilize appointment and 
appointment-election procedures for 
the selection of judges. The existing 
practice amounts to a self-appoint- 
ment, about which are few of the safe- 
guards that exist under a regular exec- 
utive appointment system. Of course, 
if a judge has acted in such a way as to 
alienate public support, he may well 
find himself with formidable opposi- 

tion in the next primary. But even a 

mediocre judge is practically certain to 

return without opposition. Such a 

practice is scarcely conducive to im- 

provement in judicial personnel. 
The coverage undertaken is illus- 
trated by the seven chapter headings: 
“The Scope of the Study”, “Candi- 
dacy in the Primary”, “Unopposed 
Nominations”, “Effect of Incum- 
bency on Primary Elections’, “The 
Clash in the Primaries”, “The Run- 
off Primary” and “ ‘Democracy’ in 
Lower Case”. The thoroughness of 
the author’s work is shown by the 
thirty-six tables of statistics on which 
he bases his comments and conclu- 
sions. The defects and weaknesses of 
the system are presented in a manner 
reminiscent of Inside U.S.A. 

The book contains a wealth of 
information, and is commended to 
all who are interested in politics in 
the South and Southwest. 

Epwin LUECKE 
Wichita Falis, Texas 


Tue PASSING OF PARLIA- 
MENT. By G. W. Keeton. London: 
Ernest Benn, Ltd.; New York: John 
de Graff, Inc. 1952. $4.50. Pages 202. 

“Governments like clocks, go from 
the motion men give them, and as 
governments are made and moved 
by men, so by them they are ruined 
too.” 

So said William Penn and thus 
suggested the reason why I recom- 
mend, with emphasis, the reading of 
this powerful and readable “ade- 
quately brief” book. It contains so 
much applied history in 202 pages 
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that, after marking passages to turn 
back to for reference, I found a large 
part of the book marked. 


The seduction of power is just as 
masterful over a democratic faction as 
ever it was over king or barons... . 

In former days it often happened 
that “The State” was a barber, a fid- 
dler, or a bad woman. In our day it 
often happens that “The State” is a 
little functionary on whom a big func- 
tionary is forced to depend. 


Thus wrote William G., Summer, 
and Lord Acton reminded us that, 
“The ignorance of history in an un- 
critical age is the most insidious 
channel by which error penetrates”. 

The book reminds me of these 
practical remarks. More than twenty 
years ago Lord Chief Justice Hewart 
startled England and the legal pro- 
fession by appearing in the House of 
Lords and delivering a vigorous 
speech, which was later followed up 
by his book attacking “The New 
Despotism”. This led to the appoint- 
ment of a strong Committee on Min- 
isters’ Powers, in 1929. Of the report 
of this committee, the author, who 
is Dean of the Faculty of Laws at 
University College, London, says: 


Its proceedings, publicly conducted, 
showed an anxiety to probe beneath 
the forms of day-to-day activity in 
order to lay bare the causes of modern 
bureaucratic encroachments. The pub- 
lic was reassured by its evident sincer- 
ity and ability, and when the report 
of the Committee appeared, with a 
glowing tribute to the integrity of the 
civil service and with recommenda- 
tions for various. alterations of detail 
but no proposals for important consti- 
tutional change, the public heaved a 
sigh of relief and forgot the whole 
question. 

Indeed few reports have assembled 
so much wisdom whilst proving so 
completely useless. Except amongst 
students of administrative law (one 
is tempted to say historians of admin- 
istrative law) its recommendations are 
forgotten, even by lawyers and admin- 
istrators, and in no important respect 
did the report influence, much less 
delay, the onrush of administrative 
power, and the supersession of the 
ordinary forms of law which is today 
taking place. 


In his interesting, entertaining 


and hopeful lectures, “Concerning 
English Administrative Law”, deliv- 


ered at Columbia in 1940, Sir Cecil 
Carr began a lecture with a quota- 
tion from Plato (Laws IV, 709): 
“Human beings do not ever make 
laws; it is the accidents and catastro- 
phies of all kinds happening in every 
conceivable way, that make laws for 


” 


us. 

Balance that in your mind with 
the quotation from William Penn, 
together with the story of our Fed- 
eral Constitution and the first ten 
amendments, and then read the fol- 
lowing: 


Today in Great Britain we live on 
the edge of dictatorship. Transition 
would be easy, swift and it could be 
accomplished with complete legality. 
Already, so many steps have been 
taken in this direction, due to the 
completeness of power possessed by 
the Government of the day, and the 
absence of any real check such as the 
terms of a written constitution or the 
existence of an effective second cham- 
ber, that those still to be taken are 
small in comparison. Moreover, in 
view of the urgency of our needs in 
the sphere of rearmament, no mitiga- 
tion of the existing system is to be 
expected, but rather an intensification 
of it. Today, virtually our only re- 
maining constitutional safeguard is the 
habit of tolerance and the existence 
of a powerful political opposition, 
both of which owe their existence to 
the Revolution of 1688. If both of 
these safeguards disappeared, our con- 
stitutional machinery would forthwith 
become the instrument of a totalitari- 
an despotism. (Page 33.) 

It is plain, therefore, that we are 
already approaching the dangerous 
half-light in which the boundaries of 
what is legal and what is not are bare- 
ly perceptible. Nor should we take 
comfort in the fact that most modern 
States are facing similar problems. 
That is undoubtedly true, but most 
of them are facing these problems 
within a stronger constitutional frame- 
work than our own. We have no writ- 
ten constitution, and no special con- 
stitutional machinery. Any change, 
no matter how far-reaching, can be 
achieved by ordinary legislation. For 
all practical purposes, that change de- 
pends upon votes of a single Cham- 
ber, in which the majority party is 
closely-controlled by the Government 
of the day. Thus, Great Britain today 
is a country in which an all powerful 
Executive, acting through a subservi- 
ent Parliamentary majority in one 
sphere and subservient Departments, 
interfering with the life of the citizen 
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at all points, and operating gigantic 

State-monopolies, exercises despotic 

power. It is therefore not to be won- 

dered at that the Communists and 
other political extremists assure us 
that they are prepared to work consti- 
tutionally. If they had fashioned the 
constitutional machinery themselves, 
it could scarcely have been apter for 

their purpose. (Page 201.) 

In the long run, it is impossible to 
preserve freedom of the mind when 
the power to choose has been removed 
from the citizen in more and more 
areas of his daily life. In the end, there 
will have been produced something 
approximating to the planned stagna- 
tion of the Chinese Empire. That 
would be an odd fate for a people 
who built the Cominon Law and who 
were responsible for Magna Carta, 
habeas corpus, and Dominion status. 
Yet the threat is real, and the how 
late. Our present predicament pre- 
sents a challenge which it is impossi 
ble to ignore. (Page 202.) 

These passages explain the title of 
the book. The fact that the renowned 
unwritten English “constitution” no 
longer protects Englishmen, should 
make us do some _ old-fashioned 
hard thinking such as some of the 
“Founding Fathers” did in the eight- 
eenth century, when they applied the 
lessons of history in framing our 
“Glorious Heritage’’ about which 
there seems to have been more orato- 
ry than thinking in recent years. In 
the New York Times of February 13, 
1949 (page 62), General Eisenhower 
was quoted as saying to a group of 
young high school leaders, “There is 
a kind of dictatorship which can 
come about through a creeping pa- 
ralysis of thought.”? 

In the February, 1950, issue of the 
JourNAL in an article on “The Em- 
peror’s Clothes”, inspired by Hans 
Christian Anderson’s story, the fol 
lowing questions were asked: 

Is the Federal Government reversing 

history and its constitutional character 

as one of delegated powers, and _ be- 
coming the practical source of all pow- 
er without our knowing it? 

If so, is this an inevitable develop 
ment of history? Does it mean that 
our constitutional balanced govern- 
ment of states and nation is an Amer- 
ican dream that Americans, after 160 
years, are no longer capable of keep 





1. Compare “Our Racial Amnesia’ by James 
Truslow Adams in Harper's for January, 1928, re- 
printed in 13 Mass. L. Q. 61-67, February, 1928 


ing and operating? Or is it the result 
of neglect and the consequent creep 
ing paralysis and erosion of American 
thought and the accretion of central- 
ized power in Washington?” 

This book has an acute bearing on 
those questions. The chapter on 
“Land in Chains” bears on un- 
restrained powers of our planning 
boards. The chapter on “Taxation 
and Freedom” bears on pending pro- 
posals for tax limitation. The gener 
al picture of unrestrained power and 
its resemblance to that of the seven 
teenth century, from which our re- 
strained system emerged, is a much 
needed red traffic light for speeding, 
spending Americans. 

F. W. GRINNELL 


Boston, Massachusetts 


Ciwvit PROCEDURE OF THE 
TRIAL COURT IN HISTORICAL 
PERSPECTIVE. By Robert Wyness 
Millar. New York: The Law Center 
of New York University for The 
National Conference of Judicial 
Councils. 1952. $7.50. Pages xvi, 534. 
Although philosophers speculate 
on justice, legislatures enact statutes, 
and law schools teach all the various 
branches of substantive law, there is 
a great dearth of academic and pro- 
fessional effort placed upon the sub 
ject of procedural law. Almost no- 
where is there a comprehensive trea- 
tise on the basic nature and objects 
of procedure as a subject in itself; 
the whole matter tends to be left in 
a sort of limbo. This may be perhaps 
because no crusader can get excited 
about such questions as the merits or 
demerits of the demurrer as an in- 
strument of justice. Legislators gain 
few votes by sponsoring bills to ex- 
tend or limit the scope of discovery. 
Law professors seldom take as their 
primary interest the problem of the 
valid reasons for granting postpone- 
ments, or the difficulties in a system 
of setting cases for trial. Few lawyers 
have time to do more than learn the 
rules of procedure as they are; even 
fewer can spend their energy in trac- 
ing their development of efforts to 
make them what they ought to be. 
It is therefore heartening that this 
new volume by Professor Millar 
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should appear under the auspices of 
the new Law Center of New York 
University. It is a comprehensive sur- 
vey of procedural developments for 
the last 150 years. It complements 
from the historical point of view 
Judge Vanderbilt’s Cases and Mate- 
rials on Modern Procedure and Ju- 
dicial Administration. 

The object of Dr. Millar has not 
been to write another Pollock and 
Maitland on mediaeval law, or an- 
other Holdsworth on general legal 
history. His object, which he has 
achieved, is to set forth as clearly and 
sensibly as possible the developments, 
especially in the United States, of 
those matters of procedure which are 
today matters of earnest and imme- 
diate discussion in bar association 
meetings and judicial conferences 
throughout the land. 

The basic thesis of the book is 
found in the introduction. It is that 
although American procedure in the 
nineteenth century was cumbersome, 
expensive and ineffective, 

[The Federal Rules of Civil Proce- 

dure] represent by and large the near- 

est approach yet made under Ameri- 

can conditions, to the realization of a 

simple and effective system for the 

administration of civil justice. 

The author devotes about fifty 
pages in Part I of the book to a short, 
and yet adequate, treatise on the 
evolution of procedure in general 
and the antecedents of the present 
American system from Anglo-Saxon, 
through Norman, Tudor and Georg- 
ian times, to the present. 

In Part II he takes up each branch 
of procedure as it arises chronologi- 
cally in practice: commencement of 
suit, parties, joinder, pleading, dis- 
covery, trial, judgment, appeal and 
execution. Under each heading he 
traces the development, largely 
through state practices, from the un- 
derlying common law or chancery 
practice to the modern Federal 
Rules. Under each subject he shows 
the changes that have been made, 
with names of states, dates of adop- 
tion of amendments, unsuccessful ex- 
periments and the reasons for their 
abandonment. His chapters on at- 
tachments and security are especially 
enlightening. 
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The pattern which emerges is 
heartening to one who believes that 
the rules and institutions of proce- 
dure are means, not ends, and that 
they should be changed as need ap- 
pears in order to effect the desired 
ends. No one can read this volume 
without feeling that in the late nine- 
teenth century and the twentieth 
century, we have been in the period 
of a great tide of change and proce- 
dural reform. In state after state 
throughout the country, in code 
states, in common law states, in in- 
dustrial states and agricultural states, 
there has been a steady and almost 
universal trend from complication to 
simplicity, from technical logic to 
practical effectiveness. The culmina- 
tion, in the author’s view, is the 
adoption of the Federal Rules in 
1938 and their extension in part or 
in whole to many states since. 

This historical survey contains 
evidence amounting to proof that 
the Federal Rules did not spring full 
grown from the brains of impractical 
reformers. There is here documented 
by date and place the gradual devel- 
opment and acceptance of every one 
of the essential components of those 
rules, with data as to other solutions 
which have been tried. 

This reviewer, trained in a com- 
mon law state, is not bound to accept 
the Federal Rules as the final or 
complete solution of the problem of 
changing theoretical into practical 
justice. He will, however, know that 
on any given problem in connection 
with improving procedure in his own 
state, the first place to look in order 
to find out what has been done else- 
where, and why, is in Professor Mil- 
lar’s volume. 

Emory H. Nites 
Baltimore, Maryland 


Feperar ADMINISTRATIVE 
LAW. By Urban A. Lavery. St. Paul: 
West Publishing Company. 1952. 
$12.00. Pages 518. 
A decade ago the author of this 
volume wrote: 
It is a commonplace to hear lawyers 
say that Administrative Law is “the 


coming field” of law practice. In spite 
of this acknowledged fact, the average 
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practicing lawyer is not quite willing, 
as yet, to submit to the necessary 
“Adult Education” which is a pre- 
requisite to the intelligent practice of 
Federal Administrative Law. 


This volume is an excellent medium 
for imparting to the practitioner 
“adult education”. It can help ma- 
terially to equip him for the practice 
of federal administrative law and it 
answers many of the questions which 
arise in that branch of the law. It is 
not only a preceptor upon the sub- 
ject, but a guide among the numer- 
ous agencies in Washington. 

The author is well qualified to 
write a text having scholarly as well 
as practical values. For two score 
years Mr. Lavery has been active in 
the federal courts and as a writer of 
national recognition. Those who 
complain that many of the volumes 
upon the office shelf lack critical 
editorial work will be delighted with 
this one, which does not hesitate to 
engage in scrutiny, stricture and eval- 
uation. 

This text’s portrayal of its subject 
is different from that employed by 
most law books. For example, it 
stresses statutes, departmental frame- 
work, administrative regulations and 
ancillary legislative material. It is 
not wanting, however, in citations to 
judicial decisions. Its comment, for 
instance, upon the recent steel case 
(1952) shows that the work is abreast 
of current development and it em- 
ploys the four Morgan cases as a 
means of presenting the fundamen- 
tals of today’s administrative law. 
Another example of its departure 
from the familiar law book is the 
fact that it is divided into three divi- 
sions: The first analyzes the Federal 
Administrative Procedure Act of 
1946, the second is a symposium of 
one hundred major federal agencies 
and the third is a critical discussion 
of federal administrative rule-mak- 
ing. 

The fact that the volume’s presen- 
tation of its subject is accompanied 
with citation to statutes and legisla- 
tive material, such as committee re- 
ports and genealogical legislative 
charts, will be deemed a valuable 
feature by many who are unable to 
locate readily such material. 


The first of the three main sections 
of the book, as just indicated, ana- 
lyzes the Federal Administrative Pro- 
cedure Act. That Act is clearly the 
most momentous enactment made by 
an American legislative body in the 
field of administrative law. The vol- 
ume reveals the meaning and pur- 
poses of the Act in a manner which 
is unusual. It does so by distilling out 
of the Act three “inner codes”. The 
first of the inner codes comprises 
“procedural controls and regulations 
applicable to all Executive Agen- 
cies”; the second consists of “practi- 
cal controls and regulations which 
apply to all Agency ‘Hearings’; and 
the third is composed of “controls 
and regulations for judicial review”. 
By expounding those inner codes, 
the book unfolds the meaning of the 
Act and gives the reader a superior 
grasp of it. 

The subject matter of the second 
main division of the book is one 
hundred major federal agencies. The 
first of the hundred is the nine 
Cabinet departments and their sub- 
agencies. By citation to pertinent 
statutes, the volume gives the legis- 
lative origin of the departments and 
indicates their functional zone as 
well as that of their sub-agencies. It 
even delves a little into the causes 
which led to the creation of the de- 
partments. For example, concerning 
the Interior Department, it says: 


The birth of the Interior Depart- 
ment, so long ago, really marks the 
beginning of the Domestic Welfare 
Concept of our Federal Government— 
a full century before our present-day 
preoccupation with that idea. Four 
other Cabinet Offices had long pre- 
ceded this new Department in point 
of time, namely, State, War, Treasury 
and Attorney General. 


The statement is made that those 
five departments were inherited by 
this country from England, but that 
the Interior Department represented 
“a totally new concept in Govern- 
ment Policy and Organization”. Mr. 
Lavery analyzes such groups of agen- 
cies as the “Federal Housing Agen- 
cies”, the “Government Financing 
Agencies”, the “Independent Regu- 
latory Commissions” and “major 
Government Corporations”. In all, 
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eleven groups of that kind are scruti- 
nized. In each instance the text cites 
statutory enactments, especially the 
one in which the agency had its 
genesis, and others which denote the 
scope of its authority. This part of 
the work will appeal to the student 
of political science, as well as to the 
practicing attorney. It does not con- 
stitute a street guide carrying the 
reader through bureaucratic Wash- 
ington, but it is a good monitor lead- 
ing the way through the maze of 
statutes and executive pronounce- 
ments out of which sprang the vast 
federal establishment. 

The third division of the book 
deals with a phase of administrative 
law which many declare is unknow- 
able, that is, the myriad of rules and 
regulations which emanate from the 
agencies. The part of administrative 
law which consists of statutory enact- 
ments and judicial pronouncements 
can be found by practitioners who 
are industrious, but the large seg- 
ment which comprises agency rules, 
regulations and pronouncements baf- 


fles most lawyers who do not main- 
tain offices in Washington. That part 
of administrative law is described by 
the text as “the wilderness of Federal 
regulations”. It decries the practice 
whereby agency rules and regula- 
tions increase at a rate which defies 
the capacity of anyone to familiarize 
himself with them. The text terms 
that process of law-making as “the 
fire hose” method. Some years ago 
Mr. Lavery compared, metaphori- 
cally, administrative law to the giant 
star Betelgeuse, 287 times as great 
as the sun. By resort to charts and 
data, he shows the manner in which 
administrative rules and regulations 
overshadow all other law. The book 
points out that Congress has made 
1500 specific delegations of rule- 
making power to the agencies. Exec- 
utive orders and presidential procla- 
mations have added to the flood of 
administrative rules and regulations. 
After that statement has been made, 
citation is noted of congressional 
recognition and judicial support 
which those methods of rule-making 
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have received. In reviewing con- 
gressional authority for Presidential 
reorganization of government, dating 
back to the term of Washington, Mr. 
Lavery declares that it constituted, 
in many instances, “sweeping delega- 
tion of rule-making power” to the 
executive branch. The overwhelming 
mass of administrative law has 
thwarted, in large part, according to 
Mr. Lavery, the purposes of the 
Federal Register and of the Code of 
Federal Regulations. 

The above, in miniature, is the 
book. In reducing it to the small 
scale of this review, much has been 
lost and sacrificed. Federal adminis- 
trative law needs the treatment 
which this volume gives to it. Besides 
revealing much of federal adminis- 
trative law, it points the way to im- 
provement. No one can read this 
book without being well repaid. It is 
a valuable addition to our literature 
upon administrative law. 

Grorce RossMAN 


Supreme Court of Oregon 
Salem, Oregon 


Attorney General Favors Judicial Salary Increases 


« A delegation from the American 
Bar Association, headed by President 
Robert G. Storey, conferred with At- 
torney General Herbert Brownell, 
Jr., in Washington on March 10, on 
the subject of federal judicial salary 
increases. President Storey stated to 
the Attorney General that the Hoov- 
er Commission had recommended to 
Congress in January, 1949, that in 
order to attract and keep men of 
ability in government service, there 
should be substantial increases in 
salaries of the major members of the 
executive, legislative and judicial 
branches of the Government. Presi- 
dent Storey also stated that Congress 
had, by the Executive Pay Increase 
Act of 1949, substantially carried out 
the recommendation of the Hoover 
Commission as to the executive de- 
partment, but that the recommenda- 


tion as to saiary increases in the 
legislative and judicial branches had 
not yet been acted upon. He empha- 
sized the importance of early action 
by Congress on both of these recom- 
mendations, and also on increasing 
the salaries of United States District 
Attorneys. 

The Attorney General stated he 
was in complete sympathy with the 
recommendation of the Hoover Com- 
mission as to congressional and judi- 
cial salary increases, and would rec- 
ommend that the administration 
support these recommendations. 

The conference with the Attorney 
General was arranged at the instance 
of the Committee on Judicial Selec- 
tion, Tenure and Compensation, and 
was attended by the following per- 
sons, in addition to President Storey: 
Morris B. Mitchell, Minneapolis, 


Chairman, Committee on Judicial 
Selection, Tenure and Compensa- 
tion; James M. Barnes, Washington, 
D. C., James D. Fellers, Oklahoma 
City, Oklahoma, Members, Commit- 
tee on Judicial Selection, Tenure 
and Compensation; Loyd Wright, 
Los Angeles, California, Member, 
Associate and Advisory Committee, 
Committee on Judicial Selection, 
Tenure and Compensation; Albert 
E. Jenner, Jr., Chicago, Ilinois, 
Chairman, National Conference of 
Bar Presidents; Bernard G. Segal, 
Philadelphia, Pennsylvania, Chair- 
man, Federal Judicial Salaries Com- 
mittee, National Conference of Bar 
Presidents; Whitney North Seymour, 
New York, New York, Member, Fed- 
eral Judicial Salaries Committee, 
National Conference of Bar Presi- 
dents. 
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Review of Recent 


Supreme Court Decisions 


COMMERCE 


In Prescribing Intrastate Freight Rates 
for Railroads, Interstate Commerce 
Commission May Give Weight to Def- 
icits in Passenger Revenue 


= King v. United States, 344 U. S. 
254, 97 L. ed. (Advance p. 207), 73 
S Ct. 259, 21 U. S. Law Week 4067. 
(No. 9, decided December 22, 1952.) 

This case presented two questions: 
(1) whether the Interstate Commerce 
Commission, in prescribing intra- 
state freight rates for railroads under 
Section 13 (4) of the Interstate Com- 
merce Act, gives weight to deficits in 
passenger revenue; and (2) whether 
the findings of the Commission that 
are involved in this proceeding are 
sufficient to sustain the rates it has 
prescribed. 

The action was brought in the fed- 
eral district court by appellants “as 
and constituting the Florida Rail- 
road and Public Utilities Commis- 
sion”; they sought to annul an order 
of the ICC requiring Florida rail- 
roads to establish intrastate freight 
rates that would reflect the same in- 
creases that it had authorized for 
comparable interstate travel. The 
action was one of a long series of 
proceedings beginning in 1940 by 
which the ICC, acting under the 
Interstate Commerce Act and the 
Transportation Act of 1940, had un- 
dertaken a nationwide investigation 
of railroad rates. Mounting railroad 
operating costs and declining pas- 
senger revenue led the Commission 
to authorize several nationwide in- 
creases in rates. Its estimates of rev- 
enue contemplated the application 
of the increased rates to intrastate as 
well as interstate traffic. The Florida 
commission, appellant here, refused 
to grant one of the increases in intra- 





Reviews in this issue by Mark H. Johnson (cases 
on taxation) and by Rowland L. Young. 
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state rates. On petition of the Florida 
railroads, the ICC undertook its own 
investigation and, after a full hear- 
ing, ordered intrastate freight rates 
“which will reflect the same increases 
as are... maintained by respondents 
[railroads] on like interstate trafhc 
to and from Florida and within 
Florida under our authorizations. 
...” This action was filed in a three- 
judge district court, which sustained 
the Commission and dismissed the 
complaint. 

The Supreme Court afirmed on 
appeal, Mr. Justice Burton deliver- 
ing the opinion of the Court. In 
holding that the ICC might give 
weight to deficits in passenger reve- 
nue in prescribing intrastate freight 
rates, the Court took notice of the 
fact the Commission had abandoned 
its earlier theory that each class of 
service should completely and inde- 
pendently provide its proportionate 
share of expenses and profit. The 
Court blamed steadily increasing pas- 
senger operating costs and the 
growth of vigorous competition from 
automobiles and other forms of 
transportation for the necessity of 
this change of theory, and it ap- 
proved the Commission's present pol- 
icy of allowing a general rate case 
to take the passenger deficit into ac- 
count in adjustment of freight rates 
when passenger service “inevitably 
and inescapably cannot bear its di- 
rect costs and its share of joint or 
indirect costs”. Such a policy was re- 
flected in the National Transporta- 
tion Policy of 1940, which directed 
the Commission to consider, among 
other things, the need in the public 
interest of adequate and efficient 
railway transportation service and 
the need of revenues sufficient to 
sustain such service. In holding that 
the Commission might give weight to 
passenger deficits in prescribing in- 
trastate freight rates, the Court cited 


George Rossman 


Editor-in-Charge 


the Commission’s findings that the 
Florida intrastate rates were abnor- 
mally low and were not contributing 
their fair share to the revenue needed 
to enable the railroads to operate 
efficiently and profitably, and that 
there was no evidence that would re- 
quire the Commission to treat Flori- 
da intrastate rates differently from 
interstate rates in southern Florida. 
It was pointed out that the passenger 
deficits resulted from intrastate as 
well as interstate operations, and 
the Court noted that there were 
findings that would be unjust dis- 
crimination to interstate commerce if 
the intrastate rates were not in- 
creased. 

The Court examined the Com- 
mission’s findings in some detail in 
reaching its conclusion that they 
were sufficient to sustain the rates 
prescribed. It was held that there 
was adequate evidence to support a 
finding of unjust discrimination 
against interstate commerce, this case 
being distinguished from North Car- 
olina v. United States, 324 U.S. 507, 
where the Court had held the Com- 
mission’s findings to be inadequate 
Lo support an order raising intrastate 
passenger rates. The present opinion 
noted that here the Commission had 
found that the existing intrastate 
rates were inadequate and that they 
were not contributing their fair share 
to the revenues. 

It was noted that Mr. Justice 
BLAck was of the opinion that the 
facts found by the Commission were 
not adequate to support the order 
and that the order should be set 
aside on the authority of North 
Carolina v. United States. 

Mr. Justice Doucias, joined by 
the Cuter JUsTICE, wrote an opinion 
dissenting on the ground that the 
Court was enlarging the authority 
of the ICC. In their view, the 
Court’s opinion upheld the power 
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of the Commission to raise intrastate 
freight rates, not because the rates 
favored intrastate over interstate 
commerce or because they failed to 
yield their fair share of revenue, but 
because the carriers’ interstate pas- 
senger operations were losing money. 
The dissent took the position that 
there was no rational relation be- 
tween intrastate freight rates and in- 
terstate passenger operations. 

The case was argued by Lewis W. 
Petteway for appellants, and by 
Charles H. Weston for the appellees. 


COMMERCE 


State Tax On Use of Highways Upheld 
Despite Fact that Sole Measure of Tax 
Was Weight of Vehicle 


= Bode v. Barrett; Co-Ordinated 
Transport, Inc. v. Barrett, 344 U. S. 
583, 97 L. ed. (Advance p. 343), 73 
S. Ct. 468, 21 U. S. Law Week 4151. 
(Nos. 187 and 274, decided February 
9, 1953.) 

These cases challenged the con- 
stitutionality of an Illinois statute 
which imposes a tax on motor ve- 
hicles for the use of the public high- 
ways, measured exclusively by the 
gross weight of the vehicle. Appel- 
lants, most of whom were interstate 
carriers, contended that the tax vio- 
lated the commerce clause and the 
due process clause of the Fourteenth 
Amendment. The state Supreme 
Court sustained the statute. 

The Supreme Court affirmed on 
appeal, the Court's opinion being 
delivered by Mr. Justice Douc.as. 
The Court rejected the argument 
that a tax based solely on weight of 
the vehicle bore ne reasonable rela- 
tionship to the costs of installing and 
maintaining highways, saying that 
each of the carriers did intrastate 
business and that it was clearly with- 
in the police power of the state to 
exact such a tax from intrastate op- 
erators. The Court found no evi- 
dence of an unreasonable burden on 
interstate commerce. 

The Court also held the attacks 


based on due process to be without 
substance. “The power of a state to 
tax, basic to its sovereignty, is lim- 


ited only if in substance and effect it 
is the exertion of a different and 
forbidden power . . . as for example 
the taxation of a privilege protected 
by the First Amendment. . . . No 
such problem is even remotely in- 
volved here.” A complaint that the 
private carriers were taxed at the 
same rate as carriers for hire was 
held to be frivolous, since neither 
private nor public carriers had the 
right to use the highway without 
payment of a fee. 

Mr. Justice JACKSON joined in a 
dissenting opinion written by Mr. 
Justice FRANKFURTER. The dissent 
took the position that the Court's 
opinion was in effect a holding that 
appellants had no standing to sue 
under the commerce clause and that 
such a position was unsupportable. 

The case was argued by Frank R. 
Reid, Jr., for appellants in No. 274, 
and John T. Caldwell argued the 
case for appellees in that case. 


CONSTITUTIONAL LAW 


Withdrawal of Juror from Panel so as 
To Declare Mistrial Held Not to Violate 
Due Process 


® Brock v. North Carolina, 344 U.S. 
424, 97 L. ed. (Advance p. 317), 73 S. 
Ct. 349, 21 U. S. Law Week 4117. 
(No. 34, decided February 2, 1953.) 

Petitioner was an employee of a 
mill at Tarboro, North Carolina, at 
which a strike was in progress. He 
was arrested with two other striking 
employees, Cook and Matthews, for 
firing five shots from a passing auto- 
mobile into the house of a watchman 
at the mill. Cook and Matthews were 
tried first and were found guilty of 
assault with a deadly weapon. Peti- 
tioner was placed on trial before 
judgments were entered on the con- 
victions of Cook and Matthews. They 
refused to testify, on the ground that 
their testimony might incriminate 
them, and their counsel informed the 
court that in the event of an adverse 
judgment on their convictions they 
would appeal to the state Supreme 
Court. The state represented to the 
court that their testimony was neces- 
sary for its case. The trial court up- 
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held the refusal of Cook and Mat- 
thews to testify, and granted a mo- 
tion of the state to withdraw a juror 
from the panel and declare a mis- 
trial. 

The Supreme Court of North Car- 
olina affirmed the convictions of 
Cook and Matthews. The state then 
proceeded to empanel a jury for the 
second time and petitioner was tried 
to a conclusion over his objection 
that he was being placed in double 
jeopardy and that this was a denial 
of due process guaranteed by the 
Fourteenth Amendment. He was 
found guilty and sentenced to two 
years’ imprisonment. The state Su- 
preme Court affirmed. 

The Supreme Court of the United 
States affirmed in an opinion written 
by Mr. Justice MINTON. Pointing out 
that the double jeopardy clause of 
the Fifth Amendment was not appli- 
cable since it is directed only to 
federal jurisdictions, the Court said 
that “Justice to either or both par- 
ties may indicate to the wise discre- 
tion of the trial judge that he de- 
clare a mistrial and require the 
defendant to stand trial before an- 
other jury. As in all cases involving 
what is or is not due process, so in 
this case, no hard and fast rule can 
be laid down”. The Court applied 
the test enunciated in Palko v. Con- 
necticut, 302 U. S. 319, holding that 
the action of the North Carolina 
courts did not violate those “funda- 
mental principles of liberty and jus- 
tice which lie at the base of all our 
civil and political institutions”. 

Mr. Justice BLACK took no part in 
the consideration or decision of the 
case. 

Mr. Justice FRANKFURTER wrote a 
concurring opinion, expressing the 
view that the Fifth Amendment's 
prohibition of double jeopardy is 
different from the “mood of fair deal- 
ing and justice which the Fourteenth 
Amendment exacts from a State in 
the prosecution of offenders”. 

The Cuter JusTIcE wrote a dissent- 
ing opinion. In his view, North Caro- 
lina had granted a mistrial merely 
so that it could present a stronger 
case at a later trial. 
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Mr. Justice DoucLas also wrote a 
dissenting opinion, in which he de- 
clared that under the decision of the 
Court “the promise of protection 
against double jeopardy loses the 
great force it was thought to have 
when the Constitution was written”. 

The case was argued by Robert S. 
Cahoon for petitioner, and by Ralph 
Moody for respondent. 


DISCOVERY AND INSPECTION 


Conviction Reversed for Trial Couri's 
Failure To Order Government To Pro- 
duce Record Showing Contradictory 
Testimony of Key Witness 


® Gordon v. United States, 344 U. S. 
414, 97 L. ed. (Advance P. 289), 73 
S. Ct. 369, 21 U. S. Law Week 4123. 
(No. 182, decided February 2, 1953.) 


Petitioners Gordon and MacLeod 
were convicted by a United States 
district court of unlawful possession 
of goods stolen in interstate com- 
merce and of causing the goods to be 
transported in interstate commerce. 
The Court of Appeals affirmed. The 
conviction rested largely upon the 
testimony of one Marshall, who had 
pleaded guilty to unlawful possession 
of stolen goods. On cross-examina- 
tion, Marshall admitted that between 
his apprehension and his final state- 
ment, which implicated Gordon and 
MacLeod, he had made three or four 
statements which did not implicate 
them. He also admitted that he had 
entered his plea of guilty a week be- 
fore he made the statement implicat- 
ing the petitioners, but denied that 
he had received any promise of im- 
munity or threats that would influ- 
ence him to testify as he did. The 
petitioners requested the trial judge 
to order the Government to produce 
Marshall's original statements. The 
request was denied. Petitioners then 
sought to introduce from the record 
of Marshall's trial the statement of 
the trial judge to Marshall after he 
pleaded guilty. The judge had in- 
formed Marshall that his case was 
being referred to the Probation De- 
partment for presentence report and 
expressed the opinion that if Mar- 
shall “expected a recommendation 
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for a lenient sentence or for proba- 
tion . . . it would be essential that 
you satisfy the Probation Depart- 
ment that you have given the law 
enforcement authorities all the in- 
formation concerning the merchan- 
dise involved in this proceeding. . . . 
I am not holding out any promises 
to you, but I think you would be 
well advised to tell the probation 
authorities the whole story even 
though it might involve others.” 
This was excluded as immaterial. 

The Supreme Court granted certi- 
orari limited to the question of the 
propriety of the refusal to require 
production of Marshall’s contradic- 
tory statements and the exclusion of 
the remarks of the judge at Marshall's 
trial. The Court reversed on the 
theory that rejection of the state- 
ments withheld from the jury infor- 
mation necessary to a discriminating 
appraisal of the credibility of Mar- 
shall’s testimony. 


In a unanimous opinion written 
by Mr. Justice JAcKson, the Court 
said that the petitioners had laid a 
foundation for their demand for pro- 
duction of Marshall's contradictory 
statements by showing that the docu- 
ments were in existence, were in the 
possession of the Government, were 
made by the Government’s witness 
under examination, were contradic- 
tory of his present testimony, and 
that the contradiction was as to rele- 
vant, important and material mat- 
ters that directly bore on the main 
issue being tried. It was not a fishing 
expedition nor was there any asser- 
tion of any privilege for the docu- 
ments on the grounds of national 
security, confidential character, or 
public interest. 

The Government had argued that 
refusal to produce the statements was 
not prejudicial error because the 
trial judge might have excluded 
them, in his discretion, if they had 
been offered as evidence. To this the 
Court replied that the question on 
an application for an order to pro- 
duce is one of admissibility under 
traditional canons of evidence and 
not whether exclusion might be over- 
looked as harmless error. The fact 
that Marshall had admitted that his 


statements were contradictory was al- 
so held not to remove the need for 
resort to the statements, on the rea- 
soning that the accused were en- 
titled to the application of the best 
evidence rule. 

As for exclusion of the trial judge’s 
statement, the Court held that the 
jury should have heard it. The ques- 
tion for them, it was said, was not 
what the judge intended, or how they 
or an appellate court might construe 
it, but what the effect was on Mar- 
shall. The Court ruled that, in deny- 
ing the jury “relevant and important 
facts bearing on the trustworthi- 
ness of crucial testimony”, the verdict 
may have been influenced and peti- 
tioner’s rights substantially preju- 
diced. 

The case was argued by George F. 
Callaghan and Maurice J. Walsh for 
petitioner, and by John R. Wilkins 
for respondent. 


INTERNAL REVENUE 


Vehicle Used To Transport Operator 
of Illegal Distillery To and From Still 
is Not Subject to Forfeiture 


® United States v. Lane Motor Com- 
pany, 344 U. S. 630, 97 L. ed. (Ad- 
vance p. 342), 73 S. Ct. 459, 21 U. S. 
Law Week 4196. (No. 499, decided 
February 9, 1953.) 

In this case the Government sought 
the forfeiture of an automobile and 
of a truck under the provisions of 
Section 3116 of the Internal Revenue 
Code, which provides for the seizure 
and forfeiture of property “intended 
for use in violating” the alcohol 
tax laws, as well as for forfeiture of 
property “which has been so used”. 

The Federal District Court for 
the Eastern District of Oklahoma 
found that the truck and the auto- 
mobile had been used by the oper- 
ator of an illegal distillery to drive 
from his home to a point one-half 
mile from the distillery, where he 
parked and walked the rest of the 
way. The court found that the Gov- 
ernment had not shown that the 
vehicles were used for transporting 
materials or utensils for use at the 
distillery and ruled that the facts 
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did not justify a forfeiture. The 
Court of Appeals affirmed. 

The Supreme Court affirmed in a 
per curiam opinion which merely 
stated that “We think it clear that 
a vehicle used solely for commuting 
to an illegal distillery is not used in 
violating the revenue laws.” 


LABOR LAW 


Course of Conduct Rather than Sepa- 
rate Items of Such a Course Held To 
Constitute Single Offense under Fair 
Labor Standards Act 


® United States v. Universal C. 1. T. 
Credit Corporation, 344 U. S. 218, 
97 L. ed. (Advance p. 186), 73 S. Ct. 
227, 21 U. S. Law Week 4081. (No. 
47, decided December 22, 1952.) 

This case arose on an information 
under Sections 15 and 16 (a) of the 
Fair Labor Standards Act, 52 Stat. 
1060, as amended. Thirty-two counts 
were laid: six for failure under Sec- 
tion 6 of the Act to pay minimum 
wages, twenty for violation of the 
overtime provisions of Section 7, 
and six for failure to comply with 
the requirements for record-keep- 
ing under Section 11. The counts 
charged a number of violations ex- 
tending over a period of weeks and 
involved a total of eleven employees. 
The prosecutor argued that each 
breach of the statutory duty owed 
to each single employee during a 
single week constituted a separate 
offense under the statute. The Dis- 
trict Court granted a motion to dis- 
miss all but three counts of the 
information on the theory that it is 
a course of conduct rather than the 
separate items in such a course that 
constitutes the punishable offense. 
The Government sought review by 
the Supreme Court under the Crimi- 
nal Appeals Act. 

Mr. Justice FRANKFURTER, speaking 
for the Court, affirmed the judgment 
of the District Court. The opinion 
cited the rule that statutes defining 
crimes are to be strictly construed 
and pointed out that the penal pro- 
vision of the Fair Labor Standards 
Act is only part of the general scheme 
for enforcing the Act. The Court 
found that the legislative history 


supported its interpretation of the 
statute, noting that this reading of 
the statute “compendiously treats as 
one offense all violations that arise 
from that singleness of thought, pur- 
pose or action, which may be deemed 
a single ‘impulse’”. As an example, 
the Court said that a wholly un- 
justifiable managerial decision that 
a certain activity was not work and 
therefore did not require compensa- 
tion under FELA standards would 
constitute only one offense, while 
a decision that piece workers should 
be paid less than the statutory re- 
quirement in terms of hourly rates 
would involve a different course of 
conduct and so constitute a different 
offense. It was emphasized that the 
Government might amend its in- 
formation to charge as separate of- 
fenses separate courses of conduct as 
to each substantive provision. 

Mr. Justice Douctas, dissenting, 
took the position that the language 
of the statute did not support the 
holding of the Court. 

The case was argued by John F. 
Davis for appellant, and by Mel- 
bourne Bergerman for appellees. 


LABOR LAW 


Union May Make a Charge of Unfair 
Labor Practice Despite Fact that Its 
Officers Filed Non-Communist Affi- 
davits Subsequent To Filing of Charge 


® National Labor Relations Board 
v. Dant, 344 U. S. 375, 97 L. ed. (Ad- 
vance p. 311), 73 S. Ct. 375, 21 U. S. 
Law Week 4132. (No. 97, decided 
February 2, 1953.) 

The National Labor Relations 
Board issued a complaint on March 
27, 1950, following a charge filed 
August 3, 1949, by the Internation- 
al Woodworkers of America, Local 
6-7, against the respondent. After 
the usual proceedings, the Board or- 
dered respondent to take appropriate 
action to correct the allegedly unfair 
labor practices. The International 
Woodworkers of America is an affili- 
ate of the CIO. At the time the 
charge was made, the Board had on 
file non-communist affidavits exe- 
cuted by the officers of the local 
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union as required by Section 9 (h) 
of the National Labor Relations Act 
as amended by the Labor Manage- 
ment Relations Act. Affidavits exe- 
cuted by the officers of the CIO were 
filed with the Board prior to the 
issuance of the complaint, but sub- 
sequent to the filing of the charge. 
Respondent challenged the order on 
the ground that the Board could 
not issue a valid complaint based on 
a charge by a union unless the 
charging union was in full compli- 
ance with Section 9(h) at the time 
the charge was filed. The Court of 
Appeals for the Ninth Circuit set 
aside the order on the single ground 
that the “Board was not empowered 
to entertain the charge or to issue 
the complaint or the order”. 

A unanimous Supreme Court re- 
versed, speaking through Mr. Jus- 
tice Reep. The Court pointed out 
that the language of Section 9 (h) 
prohibits the Board from making an 
“investigation” concerning the col- 
lective bargaining representation of 
the employees, entertaining a peti- 
tion under Section 9(e) (1), or is- 
suing a complaint pursuant to a 
charge to be filed by a noncomplying 
union; such careful specification of 
what the Board might not do was 
said to show that the section was not 
directed at the filing of a charge. The 
Court rejected a contention that 
this construction weakened the over- 
all purpose ~f the section by allow- 
ing the Board to provide noncom- 
plying labor organizations with sub- 
stantial benefits by the filing of the 
charge without any assurance of com- 
pliance, pointing out that the Board 
could not issue a complaint until 
the union had complied with the 
oath requirements, and that filing a 
charge is of no benefit unless it is 
followed by the issuance of a com- 
plaint. The Court declared that elec- 
tion of new union officers or changes 
in union organizational structures 
make compliance with the affidavit 
provisions at a given moment a mat- 
ter of happenstance, and that re- 
spondent’s theory would frustrate the 
Act’s purpose of remedy in unfair 
labor practices committed against 
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unions whose leadership was willing 
to comply with the statute. 

The case was argued by David P. 
Findling for petitioner and by John 
T. Casey for respondents. 


TAXATION 


Payment of Corporate Liability by 
Stockholder in Year Subsequent to 
Liquidation Held Deductible Only as 
Capital Loss 


® Arrowsmith v. Commissioner of 
Internal Revenue, 344 U. S. 6, 97 
L. ed. (Advance p. 19), 73 S. Ct. 
71, 21 U.S. Law Week 4010. (No. 51, 
decided November 10, 1952.) 


The taxpayers were stockholders 
of a corporation which had been liq- 
uidated in an earlier taxable year, 
at which time they had reported 
long-term capital gains on their re- 
spective liquidating dividends. Dur- 
ing the taxable year they paid a 
judgment which had been mean- 
while rendered against the corpora- 
tion, for which they were liable as 
transferees. They claimed a fully de- 
ductible ordinary loss on account of 
such payment. The Tax Court sus- 
tained that position, but the Second 
Circuit held that the loss. was lim- 
ited to a long-term capital loss. Certi- 
orari was granted by reason of a con- 
flicting decision by the Third Cir- 
cuit. 

The Supreme Court affirmed, in an 
opinion by Mr. Justice Back. Al- 
though concededly there was no 
“sale or exchange” during the tax- 
able year which would invoke the 
capital loss limitations of LR.C. 
§117, the decision was rested upon 
the relationship of the loss to the 
“exchange” upon the earlier liqui- 
dation. Answering the contention 
that the connection of these events 
is a violation of the principle of an- 
nual accounting, the opinion points 
out that there is no reopening or re- 
adjustment of the earlier years, but 
merely an examination of the entire 
liquidation transaction “in order 
properly to classify the nature” of the 
final loss. 

A dissent by Mr. Justice JACKson, 
in which Mr. Justice FRANKFURTER 
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joined, insists that neither the statute 
nor the equities are clear in this type 
of case, and that decision in this 
kind of case should be left to the 
Tax Court, which is “a more com- 
petent and steady influence toward 
a systematic body of tax law than our 
sporadic omnipotence in a field be- 
set with invisible boomerangs”’. 

Mr. Justice DOUGLAs wrote a sepa- 
rate dissent in which he contends 
that the majority violates the prin- 
ciple of annual tax accounting. 

The case was argued by George R. 
Sherriff for petitioners, and by Helen 
Goodner for respondent. 


TAXATION 


Embezzlement Losses Held Deducti- 
ble in Year of Discovery 


® Alison v. United States, 344 U. S. 
167, 97 L. ed. (Advance p. 134), 73 S. 
Ct. 191, 21 U.S. Law Week 4049. 
(Nos. 79, 80, decided December 8, 
1952.) 

This decision involved claims for 
loss deductions in two separate tax 
cases which were certified to the Su- 
preme Court by the Third Circuit 
on appeal from conflicting district 
court decisions. Each case involved 
an embezzlement of the taxpayer’s 
funds during earlier years, and the 
question in each case was whether 
the loss could be deducted in the 
subsequent year “~when it was dis- 
covered. In one case, the books re- 
vealed the thief and the precise 
amounts taken in each year; and a 
substantial portion of the funds was 
recovered in the taxable year. In 
the other, painstaking investigation 
failed to reveal who took the funds, 
or the time when they were taken. 

The Supreme Court in an opinion 
by Mr. Justice Brack held that the 
loss in each case could properly be 
claimed in the year of discovery. Al- 
though the statute permits a deduc- 
tion for “losses sustained during the 
taxable year’, the opinion rejects 
the Government's “inflexible” in- 
terpretation that an embezzlement 
loss is sustained only when the theft 
occurs. Because of the special nature 
of such a loss, the existence and tim- 


ing of the loss “is a factual question, 
a practical one to be decided accord- 
ing to surrounding circumstances”. 
Here, the Court held that the “spe- 
cial factual circumstances” found by 
the district courts justified the de- 
duction in each case in the year of 
discovery. 

Mr. Justice Doucias and Mr. Jus- 
tice BuRTON dissented without opin- 
ion. 

The case in No. 79 was argued for 
the taxpayer by Karl E. Weise; No. 
80 was argued for the taxpayer by 
David B. Buerger; and both cases 
were argued for the United States 
by Hilbert P. Zarky. 


TRADE-MARKS, TRADE NAMES AND 
UNFAIR COMPETITION 


FTC Ban of Exclusive Contracts for Dis- 
play of Motion Picture Advertisement 
Upheld 


® Federal Trade Commission v. Mo- 
tion Picture Advertising Service Com- 
pany, Inc., 344 U. S. 392, L. ed. 
(Advance p. 295), 73 S. Ct. 361, 21 
U. S. Law Week 4126. (No. 75, 
decided February 2, 1953.) 

The respondent was a producer 
and distributor of advertising motion 
pictures that depict and describe 
commodities offered for sale by com- 
mercial establishments. It makes 
contracts with theater owners tor 
display of the films and ships the 
films from Louisiana into twenty- 
seven states and the District of Co- 
lumbia. The Federal Trade Commis- 
sion filed a complaint against re- 
spondent and three other companies 
charging them with use of “unfair 
methods of competition” in violation 
of Section 5 of the Federal Trade 
Commission Act. The Commission 
found that the defendants’ use of 
exclusive contracts, under which a 
theater owner agreed to display only 
advertising furnished by respondent, 
limited the outlets for films and had 
forced some competitors out of busi- 
ness. It held, by divided vote, that 
the exclusive contracts were unduly 
restrictive of competition when they 
extended for periods in excess of one 
year. Its cease and desist order pro- 
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hibited use of the exclusive con- 
tracts for more than one year. The 
Court of Appeals reversed on the 
theory that exclusive contracts are 
not unfair methods of competition 
and that their prohibition was not 
in the public interest. 

Mr. Justice DoucGLas, speaking for 
the Court, reversed. The Court 
found that the Commission’s find- 
ings were supported by substantial 
evidence that the exclusive contracts 
unreasonably restrain competition 
and tend to monopoly. The number 
of outlets for the films is quite lim- 
ited and respondent and his three 
codefendants supply 75 per cent of 
the outlets in the United States. The 
Court rejected the argument that 
the one-year contracts were not prac- 
ticable because of the expense of se- 
curing the contracts and that the in- 
vestment of capital in the business 
was not justified without assurance 
of more than a year’s market. The 
Court noted that the Commission 
had considered this argument and 
had found that the one-year contract 
had become a standard practice and 
that the continuance of exclusive 
contracts so limited would not be 
an undue restraint on competition. 
This, the Court held, was within the 
scope of the Commission’s allowable 
judgment. The Court also distin- 
guished the case from FTC v. Curtis 
Publishing Co., 260 U. S. 568, and 
rejected a contention that the in- 
stant proceeding was barred under 
the doctrine of res judicata. A former 


proceeding instituted by the Com- 
mission had been a proceeding to 
end a conspiracy between respondent 
and other distributors whereas the 
proceeding upheld here was directed 
against the individual respondent. 
Mr. Justice FRANKFURTER wrote a 
dissent in which Mr. Justice BuRTON 
joined. The dissent urged that the 
Commission had not adequately 
shown that it was guided by relevant 
criteria in dealing with its findings. 
The case was argued by James L. 
Morrisson for petitioner, and by 
Louis L. Rosen for respondent. 


WAR 


Right To Sue in District Courts on War 
Risk Policies Is Not Affected by Re- 
peal of War Risk Insurance Act 


® De La Rama Steamship Company, 
Inc. v. United States, 344 U. S. 386, 
97 L. ed. (Advance p. 308), 73 S. Ct. 
281, 21 U. S. Law Week 4135. (No. 
368, decided February 2, 1953.) 
This was a suit in admiralty 
against the United States. The libel- 
lant sought to recover for its loss of 
the M. V. Dona Aurora, which was 
sunk by enemy action on December 
25, 1942. The basis of the libel was 
a war risk policy issued under the 
War Risk Insurance Act, 54 Stat. 
689, as amended. The libel was filed 
December 22, 1944. On July 25, 1947, 
Congress passed a joint resolution 
repealing the War Risk Insurance 
Act. The case reached trial in 1951, 


Announcement of 1953 Award of 
Merit Competition 

® The 1953 Awards of Merit will be made to the state 
and local bar associations reporting the most outstand- 
ing activities, other than administrative or routine, 
initiated or reaching full development since September 


1, 1952. 
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and the Government raised the 
question of the jurisdiction of the 
District Court, claiming that the 
repeal of the War Risk Insurance 
Act deprived the court of jurisdic- 
tion as of July 25, 1947. The district 
court rejected the contention, hold- 
ing that the General Savings Clause, 
Section 13 of the Revised Statutes, 
saved the cause of action. The Court 
of Appeals reversed. 

Mr. Justice FRANKFURTER, speaking 
for the Supreme Court, held that 
the district court had not lost its 
jurisdiction. 

The opinion held that the Gen- 
eral Savings Statute did not merely 
save a liability under the War Risk 
Insurance Act, but that it had saved 
the Act itself, pointing out that the 
Savings Act provides that “. . . such 
statute shall be treated as still re- 
maining in force for the purpose of 
sustaining any proper action 
for the enforcement of such 
liability”. In repealing the War Risk 
Insurance Act, the Court said, Con- 
gress had not been concerned with 
the undesirability of the district 
courts and the suitability of the 
Court of Claims as a forum for suits, 
but rather with terminating war 
powers after the shooting war had 
ended. 

It was announced that Mr. Justice 
DoucLas concurred in the result. 

The case was argued by Harold M. 
Kennedy for the petitioner, and by 
Benjamin Forman for the respond- 
ent. 


July 20, 1953, is the final date for filing entries. Appli- 
cation forms may be secured at the Headquarters of the 
American Bar Association, 1140 North Dearborn Street, 


Chicago 10, Illinois. 
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Administrative Law . . . status of charg- 
ing party before NLRB. 


s The practice of the National La- 
bor Relations Board of settling dis- 
putes before it by “consent orders” 
following stipulations and without 
the consent of the charging party 
or allowing it to be heard in opposi- 
tion to the settlement, has been con- 
demned by the Court of Appeals 
for the Third Circuit. The Court 
held that the charging party (i.e., 
the party instituting the complaint 
with the NLRB) has such standing 
after the issuance of the complaint to 
require that it be a party to any stip- 
ulated settlement and that it be al- 
lowed to make a record as to its ob- 
jections to the settlement. 

(Marine Engineers’ Beneficial As- 
sociation, No. 13 v. NLRB, C.A. 3d, 
March 10, 1953, Goodrich, J.) 


Aeronautical Law .. . applicability of 
doctrine of res ipsa loquitur. 


®" The Supreme Court of Missouri 
has held (in conformance with the 
general rule) that the doctrine of 
res ipsa loquitur applies to certain 
aviation accidents but found that it 
could not be applied to the particu- 
lar case under consideration. Plain- 
tiff was thrown from her seat when 
the airplane went through a violent 
and sudden dropping and lurching 
motion, which was apparently caused 
by a downdraft. Both parties agreed 
that the occurrence was unusual. To 
apply res ipsa loquitur in Missouri 
the occurrence must be “such as does 
not ordinarily happen if those in 
charge use due care”. The Court de- 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publishing 
Company or in The United States Law 
Week. 
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clared that it could not say that it 
was common experience that “com- 
mercial airliners do not lurch and 
drop except for negligence in the 
operation of the plane. . . .” The 
Court did reverse the defendant's 
judgment, however, and remanded 
to enable the plaintiff to plead spe- 
cific negligence. 

(Cudney v. Midcontinent Airlines, 
Inc., et al., Sup.Ct.Mo., February 9, 
1953, Barrett, C., 254 S.W.2d 662.) 


Bills and Notes . . . limitations on war- 
rant of attorney in cognovit note. 


® The warrant of attorney in a con- 
fession-of-judgment-type note is ir- 
revocable but cannot be exercised 
after the statute of limitations has 
run on the note, even where the war- 
rant authorizes entry of judgment 
“at any time after this obligation 
becomes due” and authorizes the 
confessing attorney “to execute a re- 
lease of all errors or right of appeal”. 
In reaffirming this rule, the Supreme 
Court of Ohio also held that, while 
part payment will extend the time 
in which an action may be brought 
on the note for fifteen years (the 
limitation on written instruments 
in the state) such part payment will 
extend the warrant of attorney for 
only six years (the limitation on in- 
struments not in writing). 

(Alliance First National Bank v. 
Spies, et al., Sup.Ct.Ohio, February 
4, 1953, Taft, J., 110 N.E.2d 483.) 
Condemnation . . . power of court to 
inquire into estimate of just compensa- 
tion in federal condemnation. 

# Under statute [40 U.S.C.A. §258 
(a)-(e)] the Federal Government 
may acquire immediate title to land 
to be condemned by filing a declara- 
tion of taking which shall contain or 
have annexed to it “a statement of 
the sum of money eést.nazcd by said 
acquiring authority to be just com- 


pensation for the land taken”, which 
sum shall be deposited in the regis- 
try of the court. The purpose of the 
statute is to give the acquiring au- 
thority immediate title and to re- 
lieve it of accrued interest from the 
date of taking on the sum deposited. 
Also the former owner is given im- 
mediate cash to the extent of the 
estimate. 

The United States District Court 
of the Western District of New York, 
apparently deciding the point for 
the first time, has held that the courts 
have power to inquire into whether 
the estimate of just compensation is 
made in good faith. Where good 
faith is lacking, the Court held, the 
declaration of taking itself may be 
set aside. The Court reasoned that if 
it might inquire into the purpose for 
which the land is taken, so also 
might it inquire into the good faith 
of the estimate. A lack of good faith, 
the Court ruled, amounts to non- 
compliance with the statute. 

In the instant case the Court 
found that originally the Govern- 
ment had estimated $500,000, that 
a check in that amount was sent to 
the United States Attorney, but that 
it was never deposited. About five 
months later an estimate of $300,000 
was filed and that amount deposited. 

(U.S. v. 44 Acres etc., et al., U.S. 
D.C.W.D.N.Y., January 28, 1953, 
Burke, J.) 


Constitutional Law . . 
tion of the laws. 


. equal protec- 


= By statute Maryland prohibits, 
in the trial of a misdemeanor, admis- 
sion of evidence obtained through 
illegal search and seizure. By amend- 
ment in 1951 three counties were ex- 
cepted from operation of the statute 
in prosecutions for violation of gam- 
bling laws. Rejecting a contention 
that the amendment denied one 
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convicted with the aid of illegally 
seized gambling equipment of equal 
protection of the laws under the 
Fourteenth Amendment, the Court 
of Appeals of Maryland has held the 
amended statute constitutional. The 
constitutional guarantee, the Court 
stated, relates to persons and classes 
and has no relation to municipal 
and territorial arrangements “that 
do not injuriously affect or discrimi- 
nate between persons or classes of 
persons within the municipalities or 
counties for which such regulations 
are made”. 

(Salsburg v. State, Ct.App.Md., 
February 5, 1953, Delaplaine, J., 94 
A.2d 280.) 


Constitutional Law . . . Taft-Hartley 
80-day injunction constitutional. 


# The so-called national emergen- 
cies provisions of the Labor-Manage- 
ment Relations Act [29 U.S.C.A. 
§§176-180], which authorize federal 
district courts to issue an injunction 
enjoining for eighty days any strike 
or lockout threatening the national 
health or safety, are not unconstitu- 
tional. Rejecting arguments of the 
union, the Court of Appeals for the 
Second Circuit has held that the 
statute does not confer nonjudicial 
functions on the courts in violation 
of the constitutional doctrine of sep- 
aration of powers. The union’s con- 
tention was that the action of the 
Court in granting the injunction 
was purely administrative, since un- 
der the statute it had to dissolve the 
injunction after the expiration of 
eighty days even though the factual 
situation which gave rise to the in- 
junction had not changed. 

The Court also refused to inter- 
pret the Act on the narrow basis that 
the injunction was authorized only 
in the case of an industry-wide 
strike. It ruled that it was applicable 
here, where the company affected 
manufactured vital parts for the 
atomic energy program and where 
considerable time would be required 
for another company to be able to do 
the work. 

(U.S. v. United Steelworkers of 
America, CIO, et al., C.A.2d, March 
2, 1953, Chase, J.) 


Insurance Law . . . what is an em- 
ployee under exclusion clause of pub- 


lic liability insurance? 


2 Two men were hired to drive a 
truck from Texas to North Dakota. 
While one is driving, is the other, 
who is sleeping in the bunk provided 
in the cab, “engaged” in his employ- 
ment within the meaning of a clause 
in a public liability insurance policy 
excluding from coverage bodily in- 
jury to an employe while engaged 
in the employment of the insured? 
The Court of Appeals for the Tenth 
Circuit, with one judge dissenting, 
answers yes, holding that under the 
circumstances two drivers are neces- 
sary in furtherance of the business 
of the employer and that each is an 
employee during the trip whether he 
is resting or driving. 

(Tri-State Casualty Insurance Co., 
et al., v. Loper, C.A. 10th, February 
13, 1953, Bratton, J.) 


Insurance Law . . . when is a “‘war"' a 


‘war’? 


# The military operation in Korea, 
in which the armed forces of the 
United States are engaged pursuant 
to an order of the President in re- 
sponse to a resolution of the Security 
Council of the United Nations, is 
not a “war” within the meaning of 
that word as used in a life insurance 
policy limiting liability under the 
policy to a return of premiums if 
the insured is killed in military or 
naval service “in time of war”. Not 
only is the face amount of the policy 
payable to the beneficiary, the Su- 
preme Court of Pennsylvania has 
held, but also where the insured is 
killed in action in the Korean con- 
flict, the death is caused by external, 
violent and accidental means within 
the meaning of a double indemnity 
clause and the payment of such ad- 
ditional benefit is not forfeited under 
a provision terminating the double 
liability if the insured shall “at any 
time, voluniarily or involuntarily, 
engage in military, air or naval serv- 
ice in time of war”. 

Basing its decision on the desir- 
ability of maintaining a consistent 
standard by which to judge whether 
a certain armed conflict is a “war”, 
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the Court, with two judges dissent- 
ing, declared that the existence of 
war is a political rather than judi- 
cial question and that since Con- 
gress, which under the Constitution 
has the exclusive power to declare 
war, has not done so in regard to 
the fighting in Korea, the courts 
must recognize a state of nonwar, just 
as after a declaration they must take 
judicial cognizance of a state of war. 
Pointing out that military forces of 
the United States had been engaged 
in armed conflict in various foreign 
countries on 150 occasions between 
1798 and 1945, the Court said that 
to adopt any other rule would place 
an intolerable burden on a jury or 
judge of deciding the existence of a 
status of war when neither would 
have any adequate criteria for 
such a determination. Moreover, the 
Court ruled, if there were any doubt 
in the present case it would have to 
be resolved in favor of the insured 
under well-established rules of con- 
struction in such cases. 

(Beley v. Pennsylvania Life Ins. 
Co., Sup.Ct.Pa., February 14, 1953, 
rehearing denied, March 24, 1953, 
95 A.2d 202, Stern, C.J.) 


Labor Law . . . collective bargaining 
contracts as bar to representation 
elections. 


# Reversing its former rule and po- 
sition, the National Labor Relations 
Board has unanimously ruled that 
the five-year collective bargaining 
contracts in the automobile and farm 
equipment manufacturing industries 
constitute a bar to representation 
elections for the full five-year term. 
Previously the Board had used the 
“custom of the industry” test and 
had refused to hold that a contract 
could bar an election for longer than 
three years. Now, the Board said, it 
was adopting a test based upon 
reasonableness of the contract and 
whether a substantial part of the 
industry is covered by contracts of a 
similar term. It found that nine 
major automobile companies have 
537,500 employees covered by five- 
year contracts and that three of the 
four major agricultural machinery 
producers have 38,000 employees 
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covered by similar contracts. 

(In Re General Motors Corp., 
National Labor Relations Board, 
February 6, 1953, Case 7-RD-135.) 


Labor Law . . . local automobile deal- 
er in interstate commerce. 


" The Court of Appeals for the 
Ninth Circuit, squaring with a de- 
cision of the First Circuit in a 
similar case but disagreeing with 
the Sixth, has held that the activities 
of a local California automobile 
dealer bear the necessary degree of 
closeness, intimacy and substantial 
relation to interstate commerce so as 
to bring them within the purview of 
the Labor-Management Relations 
Act. The Court found this from the 
fact that although the cars sold by 
the dealer were assembled in Cali- 
fornia, 43 per cent of the component 
parts were shipped into the state, 
and from the conclusion that the 
dealer’s contractual relationship 
with General Motors was sufficient to 
warrant the administrative finding 
that the dealer was “an integral part 
of that corporation’s national system 
of distribution”. 

(NLRB v. Howell Chevrolet Co., 
C.A.9th, February 26, 1953, Pope, J.) 


Libel and Slander . . . fair comment 
. . tight of privacy. 


® Pageant magazine printed an arti- 
cle highly critical of professional 
boxing, but which treated fighters 
as the victims of unscrupulous mana- 
gers and promoters, An identified 
picture of the plaintiff, a professional 
boxer, appeared on the back cover 
of the magazine with this caption: 
“Tycoon—this man can make $25,000 
on a single deal, but it might cost 
him his life. Why? See page 24.” 
Plaintiff was not singled out or men- 
tioned in the article itself. 

These facts presented neither a 
case of libel nor a tort for invasion of 
the right of privacy, decided the New 
York Supreme Court, Appellate Di- 
vision, First Department. The Court 
ruled in a thyree-to-two decision that 
there is no libel where there is “an 
impersonal reproach of an indeter- 
minate class” and that since boxing 
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was a public field one who engages 
in it must be subject to fair com- 
ment, which the Court found the 
article to be. 

Under the New York right of pri- 
vacy statute the use of one’s picture, 
without his written consent, for pur- 
poses of trade or advertising is pro- 
hibited. In this facet of the case the 
Court held that since the plaintiff 
was a public figure and since his pic- 
ture was used to illustrate the article 
rather than for purposes of trade or 
advertising, his right of privacy ac- 
tion failed. 

(Oma v. Hillman Periodicals, Inc., 
et al., N.Y.S.C. App. Div. Ist Dept., 
February 3, 1953, Breitel, J., 118 
N.Y.S. 2d 720.) 


Military Law . . . instructions of law 
officer. 


= In a trial before a general court 
martial for larceny of government 
property, counsel for both sides ar- 
gued the question of whether it was 
necessary for the Government to 
prove shortages of the property. The 
law officer did not instruct the panel 
one way or the other, but advised 
them to read two cases decided by 
boards of review convened in the 
Judge Advocate General's office. Fol- 
lowing previous cases in which it had 
condemned a law officer’s referral of 
a court-martial board to the Manual 
for Courts-Martial to ascertain ele- 
ments of an offense, the United States 
Court of Military Appeals has held 
that the referral to the board of re- 
view cases was also error. The Court 
further found that since the two 
cases to which the court was referred 
were in conflict, the members of the 
court were “confused to say the 
least”, and that, therefore, the action 
of the law officer amounted to pre- 
judicial error. 

(U.S. v. Chaput, U.S.Ct.Mil. App., 
January 13, 1953, Quinn, J.) 


Parent and Child .. . 


home education. 


adequacy of 


= A New York court has held that a 
parent does not have the right to de- 
mand that his child attend a desig- 
nated public school outside the dis- 
trict in which he resides on the 


ground that the school in his own 
district is old, antiquated, unsafe and 
without adequate fire and sanitary 
standards. The Court went on to 
rule, however, that in view of the 
showing that the child’s mother held 
a state teaching certificate and was 
following a home instruction course 
for her daughter, in addition to pro- 
viding many cultural advantages to 
the child, the child could not be de- 
clared neglected on account of the 
parents’ refusal to enroll her in 
school. New York law “permits com- 
petent parents to teach their children 
at home, if the standards required in 
the interests of the community are 
met”, the Court declared. 

(Matter of Myers, Dom.Rel.Ct. 
City of N.Y., Children’s Court, N.Y. 
Co., February 18, 1953, Polier, J.) 


Public Utilities . . . reasonableness of 
rule allowing discontinuance of serv- 
ice. 


s Deciding a case on a point where 
the law is unsettled, the Supreme 
Court of Iowa has held that a utility 
company may not discontinue elec- 
tric service at a customer’s home be- 
cause the customer has a delinquent 
account at his place of business. The 
discontinuance had been made under 
rules and regulations adopted by the 
company, but the Court found that 
when applied to the facts in this case 
the rules were unreasonable. Review- 
ing the status, powers and obligations 
of public utilities, the Court declared 
that since they must serve all comers 
they may adopt rules permitting dis- 
continuance of service to prevent in- 
curring many small accounts difficult 
to collect. It noted that under Iowa 
law a public utility could refuse serv- 
ice to a customer at a new address 
when the customer was delinquent as 
to his former address. But in the case 
at hand, where the customer main- 
tained both a home and business 
service, the services were separate, 
and collection of the one delinquent 
must be by ordinary means and not 
by the discontinuance of service at 
the other. 

(Berner v. Interstate Power Co., 
Sup.Ct.lowa, February 10, 1953, 57 
N.W. 2d 55.) 
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Trials . . . exclusion of press and pub- 
lic. 

« The question of the right, and in- 
cidentally of the propriety, of exclud- 
ing the public and press from certain 
court proceedings has been placed in 
sharp focus by the Jelke trial in New 
York. The trial court, upon sugges- 
tion of counsel for a state witness, 
excluded the general public and 
press from the courtroom during 
presentation of the people’s case be- 
cause of his apprehension that public 
dissemination of the testimony would 
cause harm to public morals and de- 
cency. Neither the district attorney 
nor defendant’s counsel requested 
the exclusion order. 

While the trial was in progress and 
the order in force, five New York 
newspapers and two press associa- 
tions sought a writ of prohibition in 
the Supreme Court of New York 
County to restrain the trial judge 
from enforcing his order. Judge 
Schreiber denied the writ on the 
ground that while New York by stat- 
ute provides that the “sittings of 
every court . .. shall be public, and 
every citizen may freely attend the 
same .. .” the statute also sets out 
specific proceedings in which the 
trial judge has discretion to exclude 
the general public, and that one of 
these is where sodomy is involved. 
Papers submitted to the court indi- 
cated that testimony regarding so- 
domy had been introduced. The 
Court made it clear that in an appli- 
cation for a writ of prohibition it 
could not consider the propriety of 
the exclusion order, but only whether 
the trial judge had power to issue it. 
The Court rejected the contention 
that freedom of the press was in- 
volved, remarking that that principle 
guarantees the right to disseminate 
the news and not the right to gather 
it. 

By a three-to-two decision the Su- 
preme Court, Appellate Division, af- 
firmed denial of the writ. The Court 
held that the statute requiring open 
trials was enacted for the protection 
of the parties before the trial court 
ind that third parties, such as news- 
papers and press associations, lacked 
the right to institute the instant pro- 





ceeding. Further, the Court ruled, 
even if the petitioners had standing 
in court, it would have been improp- 
er for a court of concurrent jurisdic- 
tion to have upset the trial court’s 
exclusion order while the trial itself 
was in progress, especially in a pro- 
ceeding in which the defendant was 
not a party. The minority opinion 
stressed the importance of open trials 
and contended that the remedy of 
prohibition was “not so extraordi- 
nary as to be unavailable when no 
other remedy exists”. 

(Matter of Application of United 
Press Association, et al., N.Y.S.C. 
App.Div., Ist Dept., March 13, 1953, 
Van Voorhis, J.) 


Unfair Competition . . . Federal Trade 
Commission Act. 


® Somewhat reluctantly and with a 
touch of disdain for the Supreme 
Court's decision in FTC v. Standard 
Education Society, 302 U.S. 112, the 
Court of Appeals for the Second Cir- 
cuit has ordered enforcement of a 
Federal Trade Commission cease and 
desist order requiring the Book-of- 
the-Month Club to discontinue ad- 
vertising that new members of the 
club are entitled to receive a “free” 
book (for digest of case before Com- 
mission, see 38 A.B.A.J. 677; August, 
1952). The Commission found that 
the “free” book was in fact not “free” 
since the new member had to buy 
four books from the club during a 
year or else pay for or return the 
“tree” book. It is apparent that Judge 
Frank prefers his own Court's hold- 
ing in the Standard Education case 
(86 F.2d 692), where an encyclopedia 
publisher was charged with falsely 
advertising that customers would be 
obliged to buy only a loose-leaf sup- 
plement. In that case the Court of 
Appeals had rejected the contention 
that one could be “fatuous enough 
to be misled by the mere statement 
that the first are given away, and that 
he is paying only for the second. . . . 
Such trivial niceties are too impalpa- 
ble for practical affairs, they are will- 
o*-te-wisps, which divert attention 
from substantial evils.” The Supreme 
Court, however, held otherwise. 
(Book-of-the-Month Club, Inc., et 
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al. v. FTC, C.A.2d, February 10, 
1953, Frank, J.) 


Unfair Competition . . . news “pirat- 


ing” by radio station. 


= A right of action exists in a news- 
paper to enjoin a radio station from 
broadcasting news matter appearing 
in the newspaper and to be awarded 
damages if any are proved, where the 
newspaper and the station are in 
competition for advertising. This is 
the holding of the United States Dis- 
trict Court for the District of Alaska 
in a case of first impression. Although 
the paper obtained the news from the 
Associated Press, the Court ruled 
that it could not dismiss the action 
on the ground that the single paper 
rather than all members of the AP 
were plaintiffs. The holding of the 
Court was on a preliminary motion 
to dismiss and its later action, after 
development of testimony and facts, 
will doubtless be watched. 

(Veatch, et al. v. Wagner, et al., 
U.S.D.C.Alas., February, 4, 1953, 
Folta, J., 109 F. Supp. 537.) 


Veterans . . . exclusiveness of disabil- 
ity allowance. 


® A veteran suffered a disabling car- 
diac condition caused by an overdose 
of epinephrine given him in a Veter- 
ans Administration facility. He was 
awarded compensation for 100 per 
cent disability but he later com- 
menced an action under the Federal 
Tort Claims Act [28 U.S.C.A. §2671 
et seq.]. In Feres v. U. S., 340 US. 
135, the Supreme Court ruled that 
the government was not liable under 
the Act to servicemen whose injuries 
“arise out of or are in the course of 
activity incident to service”. The 
Court of Appeals for the District of 
Columbia held that the rule of the 
Feres case should also apply to ex- 
servicemen where the injury or dis- 
ability arises from hospitalization to 
which the veteran is entitled under 
law. 

(O’Neil, et al. v. US., C.A.D.C., 
February 19, 1953, Edgerton, J.) 


Wills . . . the case of the mutilated 
legacy. 


= A testatrix had made a specific 
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bequest of her automobile but the 
car was badly damaged in an acci- 
dent which resulted in her death. 
The insurer took possession of the 
automobile and paid the executor 
$2,600, which was agreed to be the 
reasonable value of the car at the 
time of the accident. It was also 
agreed that the car had a reasonable 
salvage value of $350 after the acci- 
dent. The legatee contended that she 
was entitled to the $2,600, but the 
Supreme Court of Oklahoma, in re- 
solving this unusual and first impres- 
sion question, held that she was en- 
titled only to the automobile in its 
wrecked condition, and that since 
this could not be delivered, then to 
the $350 realized by the executor 
from salvage. 

(In Re Barry’s Estate, Sup.Ct. 
Okla., December 2, 1952, rehearings 
denied January 6 and 27, 1953, 


O'Neal, J., 252 P.2d 437.) 


Further Proceedings in Cases Re- 
ported in This Division 


® The following action has been 
taken in the United States Supreme 
Court: 

AFFIRMED, March 9, 1953: Orloff 
v. Willoughby—Army and Navy (38 
A.B.A.J. 315; April, 1952, and 38 
A.B.A.J. 508; June, 1952). 

AFFIRMED, March 9, 1953: U. S. v. 
Rumely—Constitutional Law (38 
A.B.A.J. 676; August, 1952). 

REVERSED, March 9, 1953: Federal 
Trial Examiners’ Conference  v. 
Ramspeck—Civil Service (38 A.B.A.]. 
407; May, 1952). 

AFFIRMED, March 9, 1953: NLRB 
v. Rockaway News Supply Co.—La- 
bor Law (38 A.B.A.]. 678; August, 
1952). 

ReveRSED, March 9, 1953: Unex- 
celled Chemical Corp. v. U. S.—Lim- 


Special Committee 
Receives Grant for Study of Freedom 


" A Special Committee of the American Bar Association has received 
$50,000 from The Fund for the Republic to conduct studies on “the best 
possible balance between the demands of national security and the exercise 
of the freedom of the individual citizen”, Whitney North Seymour, of New 
York, chairman of the Committee, announced on March 12. 

The American Bar Association’s House of Delegates established the special 
group as its Committee on Individual Rights as Affected by National 
Security in 1952. Mr. Seymour has headed the Committee since its formation. 

The Fund for the Republic, an independent, nonprofit corporation, 
recently received a grant of $15,000,000 from The Ford Foundation. The 
grant to the American Bar Foundation for Mr. Seymour’s committee is the 
first the Fund has made. 

Besides Chairman Seymour, members of the Committee are Frederic A. 
Ballard, Washington, D. C.; James M. Douglas, St. Louis, Missouri; Albert 
J. Harno, Dean of the University of Illinois College of Law, and Ross L. 
Malone, Jr., Roswell, New Mexico. 
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itation of Actions (38 A.B.A.J. 678; 
August, 1952). 

ReEveERSED, March 9, 1953: U. S. v. 
Kahriger—Constitutional Law (38 
A.B.A.J. 600; July, 1952). 

CERTIORARI GRANTED, March 9, 
1953: Bridges, et al. v. U. S.—Crimes 
(38 A.B.A.J. 948; November, 1952). 

CERTIORARI GRANTED, March 9, 
1958: SEC v. Ralston Purina Co.— 
Securities and Exchange Commission 
(39 A.B.A.J. 152; February, 1953). 

CERTIORARI DENIED, March 9, 1953: 
Cefaratti v. U. S.—Crimes (39 A.B. 
A.J. 151; February, 1953). 

CERTIORARI DENIED, March §9, 
1953: Bonwit-Teller Inc. v. NLRB 
—Labor Law (37 A.B.A.J. 927; De- 
cember, 1951, and 38 A.B.A.J. 772; 
September, 1952). 

CERTIORARI GRANTED, March 16, 
1953: U. S. v. Nugent—Army and 
Navy (39 A.B.A.J. 149; February, 
1953). 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





ls Your Tax Case “*Settled’’? 


® Atsome point in your negotiations 
with respect to your client’s federal 
income tax liability, the revenue 
agent will probably suggest that the 
case be “settled” on the basis of an 
“agreed case”. To accomplish this 
result the agent will produce for 
signature by the taxpayer a “waive! 
form’ on which he will indicate the 
nature and year of the tax and the 
amount of the proposed deficiency. 
Chis is the familiar Form 870 which 
has been in use in the Bureau of 
Internal Revenue for many years. In 
the great majority of cases the sign- 
ing and filing of Form 870 by the 
taxpayer results in the closing of the 
case, but attorneys would be well 
advised to keep in mind that Form 
870 does not constitute an “‘agree- 
ment” relative to the tax liability 
nor does the acceptance of the form 
by the Bureau of Internal Revenue 
definitively establish the amount of 
the deficiency. 

Actually, of course, Form 870 is 
exactly what it is called in bold type 
at its top—“Waiver of Restrictions 
on Assessment and Collection of De- 
ficiency in Tax”. Section 272 (a) of 
the Internal Revenue Code imposes 
certain restrictions on the Commis 
sioner of Internal Revenue relative 
to the assessment and collection of 
income taxes. The Commissioner is 
prohibited from assessing the tax 
until he has sent a notice of the tax 
deficiency to the taxpayer by regis- 
tered mail and waited for a ninety- 
lay period thereafter, within which 
time the taxpayer may file a petition 
in the United States Tax Court. 
Section 272 (d) of the Code provides 
that the taxpayer may waive these 
estrictions, thereby permitting an 


immediate assessment of the tax and 
avoiding the delay involved in the 
preparation of the formal notice to 
be sent by registered mail and elimi- 
nating the ninety-day waiting period. 
Form 870 embodies this waiver pur- 
suant to Section 272 (d) and nothing 
more. It does not bind either the 
government or the taxpayer as to the 
correctness of the amount of the de- 
ficiency specified in the waiver form. 
After the tax deficiency has been as 
sessed and paid, the taxpayer can 
institute suit for a refund if he thinks 
that the deficiency amount was ex 
cessive, Jones v. Herber, 198 F. 2d 
544 (10th Cir., 1952) or the Govern- 
ment can assert a further deficiency 
for the same year if it believes that 
the earlier “settlement” was in error. 
Payson v. Commissioner, 166 F. 2d 
1008 (2d Cir. 1948). The filing of the 
waiver does, however, preclude an 
appeal by the taxpayer to the Tax 
Court. 

The Court of Appeals for the 
Ninth Circuit has held that a waiver 
on Form 870 is invalid if filed before 
the Commissioner has sent the for- 
mal notice of deficiency by registered 
mail. McCarthy Co. v. Commissioner, 
80 F. 2d 618 (9th Cir., 1935), cert. 
denied 298 U. S. 655 (1936). Other 
courts hold that the waiver is valid 
no matter at what stage of the pro- 
ceedings it is filed, short of the dock- 
eting of the case in the Tax Court. 
Roos v. United States, 31 F. Supp. 
144 (Ct. Cls., 1940); Moore v. Cleve- 
land Ry. Co., 108 F. 2d 656 (6th Cir. 
1940); Associated Mutuals, Inc. v. 
Delaney, 176 F. 2d 179 (ist Cir., 
1949). It is the practice of the Treas- 
ury Department to recognize the effi- 
cacy of waivers filed prior to the 


mailing of the registered mail no- 
tices, in line with the last-cited cases. 
Che Cleveland Ry. case, supra, holds 
that the thirty-day period for the 
stopping of interest runs from the 
date Form 870 is filed with the agent 
rather than the date on which it 
reaches the office of the Commis- 
sioner. The Treasury Regulations 
(Reg. 111, Sec. 29.272-1) provide “Aft- 
er such waiver has been acted upon 
by the Commissioner and the assess- 
ment has been made in accordance 
with its terms, the waiver cannot be 
withdrawn.” 


If the taxpayer wants his tax lia- 
bility for a particular year positively 
settled, his only recourse is to use 
the procedure provided in Section 
3760 of the Code. This Section au- 
thorizes the Commissioner to enter 
into a “closing agreement” with the 
taxpayer and provides that, except 
upon a showing of fraud or mal- 
feasance o1 misrepresentation of a 
material fact, the agreement shall be 
final and conclusive. The statute pro- 
vides, however, that such an agree- 
ment is not effective unless it is 
approved by the Secretary of the 
Treasury, the Under Secretary or 
\ssistant Secretary. Because of this 
requirement rather elaborate pro- 
cedures have been prescribed relat- 
ing to the preparation of such closing 
agreements, and Forms 866 and 906 
have been printed for the purpose. 
Such an agreement must go through 
many hands and the basis of the 
agreement must be spelled out in 
considerable detail. Delay is inevi- 
table and, except in unusual cases 
involving substantial amounts of 
taxes, Bureau personnel are reluctant 
to submit such closing agreements for 
approval of the higher authority. In 
any event it has been held by the 
Supreme Court that, since Congress 
in Section 3760 of the Code pre- 
scribed a method of arriving at a 
binding closing agreement, any meth- 
od short of the procedure stipulated 
in Section 3760 will not have the 
effect of binding either the Govern- 
ment or the taxpayer. Botany Wor- 
sted Mills v. United States, 278 U.S. 
282 (1929). 
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Tax Notes 


Notwithstanding its nonbinding 
character, Form 870 accomplishes a 
great deal of good. In a substantial 
majority of cases the recommenda- 
tion of the agent as reflected in the 
Form 870 is accepted by the Bureau 
and, after the tax is assessed and paid, 
the matter is considered closed. The 
taxpayer is rewarded for filing Form 
870 by having the interest on the tax 
stop running thirty days after Form 
870 is filed. This is provided by Sec- 
tion 292 (a) of the Code. The interest 
starts again, of course, if the tax is 
not paid after it has been assessed, 
but there may be a considerable in- 
terval before the tax is assessed dur- 
ing which time no interest will be 
charged. 

But perhaps your tax case is not 
“settled” at the agent's level and is 
taken to the Appellate Division (for- 
merly Technical Staff) for further 
conference. Here again if the tax- 
payer and the Appellate Division ar- 
rive at an agreed amount of tax 
deficiency and if the taxpayer does 
not want to insist on the delay and 
formalities of a true “closing agree- 
ment”, Form 870 will again make 
its appearance. This time, however, 
it will be a hybrid instrument and 
will be designated “Form 870AS” 
(earlier printings, 870TS). This torm 
also recites that it is made pursuant 
to Section 272 (d) of the Code and 
again refers to the waiving of the 
restrictions provided in Section 272 
(a), but instead of being an actual 
waiver, it is an offer on the part of 
the taxpayer to waive the restrictions. 
The form recites that the offer is 
subject to acceptance by the Com- 
missioner and “is to take effect as a 
waiver of restrictions then filed with 
the Commissioner, from the date 
said adjusted liability is accepted by 
or on behalf of the Commissioner as 
a basis for the closing of the case”. 
The form further recites that if the 
proposal is accepted by the Com- 
missioner, “the case shall not be re- 
opened nor shall any claim for refund 
be filed .. . in the absence of fraud, 


malfeasance, concealment or misrep- 
resentation of material fact, or of an 
important mistake in mathematical 
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calculations” and a recital is also 
contained in the form that the tax- 
payer agrees to pay the tax deficiency 
promptly and “upon request of the 
Commissioner to execute at any time 
a final closing agreement as to the tax 
liability, on the foregoing basis, for 
said year(s) under the provisions of 
Section 3760 of the Internal Revenue 
Code”. 

Does the filing of the Form 870AS 
stop the running of interest after 
thirty days? “No” says the United 
States Court of Appeals for the First 
Circuit in United States v. Goldstein, 
189 F. 2d 752 (1st Cir., 1950). In that 
case Mr. Goldstein filed a Form 
870TS and then waited for more 
than a year before the Commissioner 
finally gave his approval. The court 
held that the instrument did not 
become effective as a waiver under 
Section 272 (d) so as to stop the run- 
ning of interest in accordance with 
Section 292 (a) until the amount of 
deficiency indicated in the form had 
been approved by the Commissioner. 
(Presumably, Mr. Goldstein could 
have stopped the running of interest 
during this interval by depositing 
the amount of the deficiency in the 
suspense account of the Director of 
Internal Revenue for his district.) 

But does 870AS become a bind- 
ing settlement agreement when it is 
approved by the Commissioner? It is 
submitted that it does not. Although 
Form 870AS recites that if the pro- 
posal is accepted by the Commis- 
sioner “the case shall not be re- 
opened”, the very fact that the form 
further provides that upon request 
of the Commissioner the taxpayer 
will execute a closing agreement 
under the provisions of Section 3760 
makes it clear that the parties do 
not intend Form 870AS to consti- 
tute, in itself, a final closing agree- 
ment. Can the taxpayer be com- 
pelled to execute a final closing 
agreement on the basis of the lia- 
bility as set forth in Form 870AS or 
be estopped from denying that the 
waiver is equivalent to a closing 
agreement? It is believed not, in view 
of the fact that the requirement in 
Form 870AS for the execution of a 






final closing agreement is unilateral, 
there being nothing in Form 870AS 
which would require the Commis- 
sioner to execute a closing agreement 
at the request of the taxpayer. 

In connection with the current re- 
organization of the Bureau, the Sec- 
retary of the Treasury has conferred 
upon the Commissioner of Internal 
Revenue the Secretary's powers and 
duties with respect to approving 
most types of closing agreements un- 
der Section 3760. Will Form 870AS, 
when accepted by the Commissioner, 
henceforth constitute a true closing 
agreement in these cases? ‘The Com- 
missioner’s imple- 
menting this delegation of authority 
(Mimeograph 6772, 1952-1 Cum. 
Bul. 151) refers specifically to Form 
866 as being the form of agreement 
to which the approval of the Secre- 
tary is no longer required. Form 866 
has been used for some time by the 
Bureau to evidence the specific set- 
tlement of a case under Section 3760 
with respect to a taxpayer’s entire 
liability for a particular year (as 
contrasted to Form 906 which settles 
only specific issues). Since the Mimeo- 
graph refers to the Form 866, it is 
doubtful that the Government will 
claim that Form 870AS, when ac- 
cepted by the Commissioner, consti- 
tutes a final closing agreement under 
Section 3760. Perhaps a solution 
might be to provide a combined 
Form 870AS and Form 866. 

When is a tax case settled? In the 
absence of special circumstances, it 
is settled when the statute of limita- 
tions has barred further action by 
either the government or the tax- 
payer. Short of the expiration of the 
time fixed in the statute of limita- 
tions, the only manner in which a 
tax case can be considered definitely 
settled is by the execution of a Form 
866 or a Form 906 which is then ap- 
proved by the Commissioner of In- 
ternal Revenue with respect to Form 
866 or by the Secretary of the Treas- 
ury, the Under Secretary or an As- 
sistant Secretary, with respect to 
Form 906. 
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Contributed by Committee Member 
Justin C. Weaver. 
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Department of Legislation 


Charles B. Nutting, Editor-in-Charge 
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® One of the most important agencies for improving the quality of legislarion and 


for bringing about co-ordinated efforts to solve problems involving legislative action 


is the Council of State Governments. Mr. Wiltsee’s description of the organization 


and work of the Council indicates the significant position which it occupies in the 


field of state government. 





Organization and Work of the Council of State Governments 
by Herbert Wiltsee 
Southern Representative, The Council of State Governments 


# The Council of State Govern- 
ments, now in its twenty-eighth year, 
is a joint agency of the states, estab- 
lished and governed by the states for 
service to the states and supported by 
appropriations from all of the states. 
From a small, voluntary association 
organized by a handful of state leg- 
islators in 1925-26, it has become the 
officially established service agency 
of all of the states, representing and 
serving the legislative, judicial and 
executive branches of state govern- 
ment. 

The years 1925-35 were the forma- 
tive period in evolving the structure 
and major functions of the Council 
of State Governments. Until the end 
of this decade, it was called the 
American Legislators’ Association, 
representing the seventy-five hun- 
dred state legislators and designed to 
assist them in improving the law- 
making process in the several states. 

In 1930, with the aid of a grant 
from the Spelman Fund, the Asso- 
ciation moved its offices from Den- 
ver to Chicago and expanded its staff 
to provide more adequate service to 
the states. An Interstate Reference 
Bureau was established as a branch 
of the Association, and a weekly bib- 
liographic service was initiated—to 
assist the state legislative service 
agencies, notably the legislative ref- 
erence bureaus; The Legislator, the 
Association’s periodical, was re- 
named State Government and has 
appeared at monthly intervals since 
that time. 

In 1933-34 it became increasingly 


apparent that the widening scope of 
work of the Association required a 
more broad-based organization to 
bring the overall administrative of- 
ficials of state governments and state 
legislators together on a continuing 
basis. The Second General Assembly 
of the States in January, 1935, ac- 
complished this evolutionary change: 
It established the Council of State 
Governments of which the American 
Legislators’ Association became a 
part; it expanded the basic purposes 
of the organization and it recom- 
mended that the several states enact 
a model Commission on Interstate 
Co-operation bill as the means of as- 
sociating themselves with the Coun- 
cil. The present structure and opera- 
tions of the Council are built on 
these bases. 

Over the years since 1935, the 
Council has been requested to serve 
as secretariat and research staff for 
various associations of state officials. 
It now serves in this capacity for the 
Governors’ Conference; the Confer- 
ence of Chief Justices; the National 
Association of Attorneys General; 
the National Association of Secre- 
taries of State; the National Associa- 
tion of State Budget Officers; the 
Legislative Service Conference; the 
National Association of State Pur- 
chasing Officials; and An Association 
of Administrators of the Interstate 
Compact for the Supervision of 
Parolees and Probationers. Since the 
early ‘forties, the Council has had a 
close working relationship with the 
National Conference of Commis- 


sioners on Uniform State Laws and 
the Council works closely with other 
organizations serving state govern- 
ment. 


The states share, in proportion to 
population, the entire cost of main- 
taining the Council. And the states 
govern and control the Council. Its 
policies are determined by a Board 
of Managers, comprising forty-eight 
delegate members representing the 
forty-eight states, nineteen ex officio 
members and ten members at large. 


The Council has its central office 
in Chicago, eastern and western 
regional offices in New York and 
San Francisco and another office in 
Washington, D.C. Regional repre- 
sentatives, working from the central 
and regional offices, co-operate closely 
with state legislators and officials in 
their areas. The Washington office 
is charged specifically with respon- 
sibility for “facilitating and improv- 
ing federal-state relations” and keep- 
ing the states currently informed of 
activities of the Federal Government 
which interest the states. 


The Council, thus reflective of the 
views, as well as of the needs and 
requirements of the states, and thus 
equipped, serves the states by: 


Conducting major research projects 
—and making the results available 
to the states and to many interested 
agencies. 

-arrying on an extensive publications 
program including the biennial ref- 
erence work, The Book of the States, 
the periodical State Government 
magazine and Washington Legisla- 
tive Bulletin, as well as others for 
general distribution or specifically 
for the organizations served by the 
Council 
Maintaining an inquiry-and-informa- 

tion service available to state agen- 
cies, officials and legislators. 

Serving as a clearing house through 
which the states exchange informa- 
tion. 

Holding national and regional meet- 
ings in which state officials and leg- 
islators survey common problems. 

Acting as a medium through which 
suggested state legislation and pro- 
cedures may be developed and 
brought to the attention of the 
states. 

Acting as secretariat for a number of 
interstate organizations. 


~ 
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One of these forms of service— 
acting as a medium through which 
legislation may be developed and 
suggested for consideration by the 
states—is of particular interest to 
those trained in the law or concerned 
with law revision. In 1940-41, as the 
nation shifted from a peacetime to 
a defense and, later, to a war econ- 
omy, it became increasingly neces- 
sary for the states to prepare for the 
changes and to assume new respon- 
sibilities in the face of new and un- 
accustomed situations. The Council 
thereupon established its Drafting 
Committee whose membership in- 
cluded—then as now-—state legisla- 
tors, Commissioners on Uniform 
Laws, and Attorneys General. The 
Committee became the medium by 
which suggestions for emergency de- 
fense and war proposals might be 
reviewed, corrected, drafted in prop- 
er form and submitted for effective 
and expeditious consideration by the 
states. This procedure worked well 
during the war and has been con- 
tinued since as one of the significant 
methods by which responsible repre- 
sentatives of the states may develop 
and recommend concerted action by 
the states in solving their common 
problems. 

To the Drafting Committee come 
suggestions for state legislation from 
federal agencies, most of them con- 
cerning programs and activities of 
a joint federal-state nature; to the 
Committee also are presented legis- 
lative suggestions developed by Com- 
missions on Interstate Co-operation, 
associations of state officials, emerg- 
ing from the work of the Council 
and from other sources. All are re- 
viewed by the Committee and the 
staff of the Council. Those approved 
by the Drafting Cornmittee are re- 
drafted and incorporated in its an- 
nual program of Suggested State 
Legislation and submitted to the 
states for their consideration. 


Service on Intrastate Problems 


Since the individual states are con- 
cerned primarily with their internal 
affairs, much of the work of the 
Council is devoted to this area. Such 
activities as public school and higher 
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education; mental health and institu- 
tional care programs; social security; 
highway safety, construction, financ- 
ing and motor truck regulation; the 
development and conservation of 
resources; business regulation; occu- 
pational licensing; administrative re- 
organization and constitutional revi- 
sion; legislative organization and 
procedures; judicial systems; state- 
local relations; and state tax and fis- 
cal policies—these are subjects of 
continuing interest in all of the 
states. Through its inquiry, publica- 
tions, research and conference facili- 
ties, the Council assists the states in 
finding needed comparative informa- 
tion and ideas in all of these fields. 
And the research program of the 
Council since the end of World War 
II has included major reports on all 
these as well as other subjects. 


Service on Interstate Activities 


Much of the work of the Council is 
directed to serving the states on the 
numerous problems that call for 
interstate action—improving inter- 
state programs already in existence 
and adding new ones as new needs 
appear. 

Interstate agreements and agencies 
developed by the states with the 
assistance of the Council range from 
simple two-state administrative un- 
derstandings, interstate boundary set- 
tlements, and the resolution of minor 
conflicts to more extensive activities 
in such functional areas as civil de- 
fense, disaster relief, pollution con- 
trol and other river problems, coastal 
fisheries, oil conservation, forest fire 
protection, metropolitan area devel- 
opment, agricultural pest control, 
migratory farm labor, regional edu- 
cation, regional institutions for care 
of the handicapped, interstate prob- 
lems of crime control, probation and 
parole and others. 

Reciprocal _ legislation, 
laws, interstate compacts and admin- 
istrative agreements are among the 
means which have been and are be 


uniferm 


ing employed to handle these prob 
lems as they arise; the Council and 
the Commissions on Interstate co-op 
eration have assisted in various ways 
in the solution of most of them. 





A recent and helpful example 
is the co-ordinated effort for recipro- 
cal enforcement of the duty of family 
support. Literally thousands of fam- 
ily supporters, by the late ‘forties, 
had abandoned their families and 
moved to other states, throwing the 
support of their families in many 
instances on public assistance and 
relief. Traditional remedies, though 
tried, usually proved unavailing. The 
problem was discussed at the General 
Assembly of the States in Detroit at 
the end of 1948; a model reciprocal 
act was developed and suggested to 
the states and in the sessions of 1949 
over a dozen of the states and several 
territories enacted the model act. 

The Uniform Law Commissioners, 
meantime, had been at work on an 
act. Their proposal—the Uniform 
Reciprocal Enforcement of Support 
Act—was given final approval and 
endorsed by the Drafting Committee 
of the Council in 1950 and brought 
to the attention of the states. By mid- 
1952 forty-one states and most of the 
territories had enacted reciprocal 
support legislation. 

In order to assure effective admin- 
istration of this support program, the 
Council has prepared necessary man- 
uals and directories and made them 
available to state and local enforce- 
ment officials in all jurisdictions op- 
erating under these laws. The Coun- 
cil also called a conference of state 
and local officials in June, 1952, to 
evaluate the uniform act under the 
test of actual operation. The recom- 
mendations which emerged from 
this conference were reviewed and, 
for the most part, promulgated as 
extensive amendments to the uni- 
form act by the National Conference 
of Commissioners during September, 
1952. Subsequently they were en- 
dorsed by the Council’s Drafting 
Committee, incorporated in its an- 
nual report and submitted to the 
states, and they have been introduced 
for consideration in most of the leg- 
islative sessions of 1953. 


Service in Federal-State Relations 


Ihe Council has become a principal 
channel through which federal-state 
co-operation has been fostered and 
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through which specific federal-state 
programs have been devised, then 
put into effect. 

During World War II, the Council 
co-operated with the United States 
Government and the governments of 
the states in setting up our nation- 
wide system of civilian defense. Simi- 
lar co-operation led to state pro- 
grams for selective service, rationing, 
conservation and salvage, soldier- 
sailor voting, motor transport regu- 


lation and other related matters. 
Since the war the Council has con- 
tinued to act for federal-state co-op- 
eration through numerous means, 
including its studies of federal 
grants-in-aid, overlapping taxes and 
other intergovernmental problems, 
as well as by conferences with federal 
officials and members of Congress on 
these and other matters. An extensive 
study by the Council requested by 
the national Commission on Organi- 
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Recent Publications on International Law 


# There is a small but steady flow 
of publications dealing with various 
aspects of international law, but it 
often seems to be the case that such 
new publications do not receive wide- 
spread notice. This is particularly 
true of works published abroad, even 
though many of them are in English 
and are not difficult to obtain. As 
a matter of general interest there are 
described below a few volumes pub- 
lished during the last year which are 
worthy of consideration by persons 
interested in recent works in this 
field. Omission of any work from the 
following list should not be con- 
strued, of course, as being in any 
way disparaging. 

Last year was marked by the ap- 
pearance of Volume II of the sev- 
enth edition of Oppenheim’s [n- 
ternational Law (Longmans, Green). 
This volume, covering disputes, wars 
and neutrality, complements Volume 
I (published in 1948) on the law 
of peace. Both volumes were edited 
by Dr. H. Lauterpacht, professor 
of international law at Cambridge 
University. Oppenheim’s work has 
leng been the leading British trea- 
tise on international law and the 
seventh edition fully maintains that 
reputation. Its lucidity and com- 
pleteness, without undue bulk, have 
made it a favorite with lawyers not 


only in Britain but elsewhere, and 
its extensive citations, both of other 
works and of periodical literature, 
add to its usefulness. The reader 
should be cautioned, however, that 
Dr. Lauterpacht’s discussion of war 
crimes and allied topics in Volume 
II does not necessarily represent the 
settled law on that subject nor do 
his favorable comments on _ the 
Nuremberg principles reflect univer- 
sal satisfaction with them. 

Also to be noted among general 
works published in 1952 is Hans 
Kelsen’s Principles of International 
Law (Rinehart). In this volume, 
Kelsen, long renowned as the advo- 
cate of novel theories on the nature 
of law, focuses his attention specifi- 
cally on international law. The 
principles which he expounds are 
largely identical with those expressed 
in his earlier work, A General Theory 
of Law and the State. For those who 
can master the somewhat Germanic 
style, Kelsen’s learned book may be 
stimulating and provocative in its 
unconventional approach. 

On questions of the international 
law of the sea, a number of volumes 
appeared during the year. Among the 
most valuable is a two-volume col- 
lection published by the United 
Nations on Laws and Regulations on 
the Regime of the High Seas. This 
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zation of the Executive Branch of the 
Government, headed by former Pres- 
ident Herbert Hoover, served as a 
basis for that commission’s recom- 
mendations on federal-state relations. 
Since 1950, as international tensions 
have mounted, the Council again 
has assisted in preparing and devel- 
oping a nationwide program of civil 
defense, based on state operation, 
and in other federal-state activities 
related to defense. 


work, which was largely compiled 
under the. direction of Professor 
Louis B. Sohn, of the Harvard Law 
School, is the first to appear in the 
United Nations Legislative Series. 
It contains as complete a collection 
as possible of treaties, proclamations 
and legislation affecting the high 
seas, many of them not otherwise 
readily available. The fact that all 
texts are presented in English makes 
the work particularly useful. Volume 
I deals with the continental shelf, 
contiguous zones and the supervision 
of foreign vessels on the high seas 
under special treaty provisions. Vol- 
ume II deals with criminal jurisdic 
tion over acts committed on board 
ships or airplanes in other states or 
on the high seas. 

The problem of the continental 
shelf, which has attracted increasing 
attention in scholarly circles in the 
last few years, was the subject of two 
works published in 1952. Both were 
written for the Grotius prize contest 
sponsored by the Institute of Inter- 
national Law. The prize was awarded 
to The Continental Shelf (Nijhoff, 
The Hague), by M. W. Mouton, a 
Dutch lawyer and naval officer writ- 
ing in English, and honorable 
mention was awarded to La Plata- 
forma Submarina y el Derecho 
Internacional (Instituto Francisco de 
Vitoria, Madrid) by J. L. de 
Azcarraga y de Bustamante, professor 
of international law in the Spanish 
Naval War School. Both volumes 
contain valuable discussions of the 
problems arising from the appear- 
ance of the continental shelf doctrine 
and are enriched by the inclusion 
of many official documents and ex- 
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haustive bibliographies. At this early 
stage ef the development of the doc- 
trine, however, neither can be re- 
garded as the last word on the sub- 
ject. 

In the field of international organ- 
izations, special mention must be 
made of F. P. Walters’ two-volume 
History of the League of Nations 
(Oxford). This thorough but read- 
able work is by a former Deputy 
Secretary General and is published 
under the auspices of the Royal 
Institute of International Affairs. It 
provides a full account of the rise 
and fall of the League and an illu- 
minating description of its many 
activities; but it is not a deep 
analysis of the problem of interna- 
tional organization as exemplified 
in the history of that organi- 
zation. More philosophical in ap- 
proach though much slighter in 
dimension is United Nations and 
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World Community (Little, Brown & 
Company) by the late A. H. Feller, 
who at the time of his death last 
fall was General Counsel of the 
United Nations. While Mr. Feller’s 
last work by no means provides an- 
swers for the problems of the United 
Nations, it nevertheless reflects the 
thinking of a brilliant and humane 
mind. 

A notable reference work on inter- 
national jurisprudence published in 
1952 is The Case Law of the Inter- 
national Court (Sijthoff, Leyden) by 
Edvard Hambro, Registrar of the 
International Court of Justice at The 
Hague. The volume is a digest, in 
English and French, of the judg- 
ments and advisory opinions of the 
Court and its predecessor, the Per- 
manent Court of International Jus- 
tice. The material is classified ac- 
cording to subject matter, thus mak- 
ing it simple to obtain information 
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# The famous lecture entitled “Acres 
of Diamonds”, which the Reverend 
Russell Conwell is said to have de- 
livered more than 5,000 times a half 
century ago, might well be repeated 
today under the title “Bushelbaskets 
of Accomplishments”, so far as the 
Junior Bar Conference is concerned. 
If anyone doubts that this Section of 
the American Bar Association is 
justifying its existence, let him pe- 
ruse the full summaries of activities 
recently prepared by local and state 
Junior Bar associations. The sum- 
maries which were submitted in 
Applications for Awards of Merit 
actually filled a bushelbasket and 
weighed something in excess of twen- 
ty pounds. 

This Bushelbasket of Accomplish- 
ments is cause both for pride in the 
past and optimism for the future. It 
demonstrates beyond question that 
the younger lawyers over the coun- 
try are performing their civic obli- 
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gations to the Bar, their community 
and their nation in the finest tradi- 
tions of the profession. 

The projects sponsored by Junior 
Bar groups during the past year 
extend to every section of the coun- 
try and are the products of both 
well-established and newly organized 
associations. A good example of a 
relatively new group which has made 
real contributions to its communtiy 
and the profession is the Travis 
County (Texas) Junior Bar Asso- 
ciation. Organized only three years 
ago, it has, under the leadership of 
Ewing K. Adams in 1952, published 
and distributed a carefully prepared 
and attractively printed recom- 
mended fee schedule, the first in 
Travis County since 1896; presented 
a series of talks on legal subjects and 
the legal profession to high school 
students; carried on active programs 
on public relations, legal aid, Amer- 
ican citizenship and unauthorized 





as to what the Court has held at 
various times with respect, for ex- 
ample, to the interpretation of 
treaties or the juridical nature of 
straits. While the author properly 
cautions against using his digest as 
the last word without reference to 
the full text of the original decision, 
his work provides for the first time 
a quick and convenient method of 
ascertaining the Court’s pronounce- 
ments on any particular topic. 

Among collections of official docu- 
ments, particular notice should be 
taken of the appearance early in 1953 
of Volume I of the new United States 
Treaties and International Acts 
Series (Government Printing Office). 
This volume, the first to appear in 
what is planned to be an annual 
series, covers the year 1950 and is 
designed to replace the treaty section 
of the Statutes at Large. 


practice of law, and acted as the 
guiding star in promoting a new 
charter and code for the City of Aus- 
tin, the first comprehensive codifica- 
tion since 1908. 

One of the best public relations 
programs in the entire country was 
that sponsored by the Junior Section 
of The Bar Association of St. Louis, 
with Harold I. Elbert as Chairman. 
The St. Louis Junior Bar presented 
a series of 52 thirty-minute programs 
entitled “Wake Up, St. Louis”, 
which included the discussion of 
such topics as “Should the City of 
St. Louis Enact an Earnings Tax?”, 
“The Proposed Traffic Code for the 
City of St. Louis”, “Should the City 
of St. Louis Acquire the Public Serv- 
ice Company?” and “The Control of 
Juvenile Delinquency in St. Louis”. 
The series was broadcast over radio 
station KXOK every Saturday eve- 
ning at 7:00 P.M. 

The feature project of the Junior 
Association of the Milwaukee Bar 
Association was an excellent lecture 
series on “Problems of Organizing 
and Operating a Small Business”. 
The lectures were presented on Wed- 
nesdays from 4:00 to 6:00 P.M. and 
from 7:30 to 9:30 P.M. over a period 
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of four weeks. Summaries of these ex- 
ceptionally well-prepared and practi- 
cal talks were mimeographed and 
distributed to all participants. Al- 
bert F. Houghton served as President. 

The State Junior Bar of Texas, 
one of the best organized of all state 
associations and a perennial contend- 
er for national honors, was particu- 
larly active in its antiusury program 
during 1952. Its committee sought 
the co-operation of Better Business 
Bureaus in all of the larger cities of 
the state, contacting the banking 
commissions in all the forty-seven 
other states to obtain information on 
their laws and the best methods of 
controlling loan sharks, filed amicus 
curiae briefs in several usury cases, 
prepared a fifteen-minute talk for 
presentation before civic and lunch- 
eon clubs, distributed news releases 
and drafted a bill for submission at 
the next session of the legislature. 
Much credit is due to Tom Reavley, 
of Lufkin, and Senator George 
Nokes, of Corsicana, for the accom- 
plishments of this committee. James 
C. Watson, of Corpus Christi, served 
as State President. 

Co-winners of the award for the 
outstanding Junior Bar group in the 
nation were Connecticut and Mich- 
igan. With Morgan P. Ames, of 
Stamford, as Chairman, the Junior 
Bar Section of the State Bar Associa- 
tion of Connecticut sponsored the 
first statewide Judicial and Law En- 
forcement Conference on Traffic 
Laws in co-operation with the Assem- 
bly of Municipal Judges. The con- 
ference, held at the Yale Law School, 
was attended by approximately 100 
municipal court judges and prosecu- 
tors, police officers, attorneys and in- 


surance men. The Connecticut Jun- 
ior Bar also attacked the congested 
docket problem by preparing and 
disseminating throughout the Bar 
more than 1900 copies of a question- 
naire on various aspects of the prob- 
lem, submitting recommendations to 
the justices of the Supreme Court, 
obtaining widespread newspaper 
publicity and preparing an outstand- 
ing article which was published in 
the Connecticut Bar Journal. Rose- 
mary Scott, as Chairman, led the 
Michigan Junior Bar to its usual 
high place among state groups. 
Michigan again presented an excep- 
tional public information program, 
conducted legal institutes and spon- 
sored legal aid. The Junior Bar Sec- 
tion of the Bar Association of the 
District of Columbia is noteworthy 
for the manner in which it has taken 
full advantage of the unique oppor- 
tunities afforded by its location. Its 
luncheon meetings have included 
talks by E. Barrett Prettyman, Judge 
of the United States Court of Ap- 
peals for the District of Columbia 
Circuit; George W. Latimer, Judge 
of the United States Court of Mili- 
tary Appeals; Charles M. Irelan, Jr., 
United States Attorney for the Dis- 
trict of Columbia; and Renah F. 
Camalier, Commissioner for the Dis- 
trict of Columbia. The Association 
sponsors a half-hour weekly radio 
forum, “The District Round Table”. 
During 1952 its Committee on Rela- 
tions with Municipal Courts was par- 
ticularly active. John A. Kendrick 
served as chairman of the association. 

The Jackson (Mississippi) Junior 
Bar Association in 1952 had perhaps 
its most active year to date under the 
presidency of Rowan H. Taylor. Its 
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legal aid and public relations pro- 
grams were outstanding and it spon- 
sored a legal institute attended by 
approximately 25 per cent of the law- 
yers in the state. 

The Junior Bar Section of the 
Philadelphia Bar Association, with 
Alfred W. Putnam as Chairman, has 
undertaken the preparation of a 
handbook on the City Hall which 
will explain where to obtain various 
kinds of legal papers, writs and 
other documents, the various steps 
which must be taken, the legal re- 
quirements for obtaining such writs, 
the fees charged and the like. The 
Association also sponsored a legal 
institute and moot court competi- 
tion. 

A complete report of the activities 
of the Junior Bar Association of 
Dallas would alone exceed the space 
limitations of this article. It received 
an Honorable Mention Award in 
national competition in 1952, con- 
ducted active programs in legal aid, 
antiusury, relations with law stu- 
dents, American citizenship, public 
relations, legislation and courts and 
many other fields. Its biweekly meet- 
ings with talks by outstanding mem- 
bers of the Bench and Bar were con- 
sistently well-attended. 

The foregoing, needless to say, but 
scratches the surface of the Junior 
Bar’s Bushelbasket of Activities. It 
is, however, representative. Any as- 
sociation of young lawyers in any 
part of the country can render a real 
service to their community and pro- 
fession and to themselves as well, if 
they will follow the leadership sug- 
gested by these Junior Bar groups. 
Furthermore, their experience is 
available for the asking. 
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Practicing lawyer's guide to the 


current LAW MAGAZINES 





Arthur John Keeffe + Editor-in-Charge 


Banxrurtcy: In the April 
number of the Referees Journal, 
published by the National Associa- 
tion of Referees in Bankruptcy, there 
will appear articles by Harry S. Glick 
of Chicago, Illinois, on “Rent Claims 
and Security Deposits in Bankrupt- 
cy”; an article by Professor Charles 
E. Nadler on “The Federal Rules of 
Civil Procedure Applied to Bank- 
ruptcy”; one by Professor Kurt H. 
Nadelman on “Revision of Conflicts 
Provisions in the American Bank- 
ruptcy Act” (printed last year in the 
International and Comparative Law 
Quarterly, London, England); and 
an 7rticle by Referee Reuben G. 
Hunt, of Los Angeles, California, on 
“What Is Conducting a Business of 
a Bankrupt by a Receiver, a Trustee 
or a Debtor in Possession?” (Mr. 
Glick’s article is a revised draft of a 
paper delivered at the annual Con- 
ference of Referees in Bankruptcy 
at Birmingham, Alabama, October 
14, 1952, and also published in Mis- 
souri Law Review, Columbia, Mis- 
souri, January, 1953, issue; price 
for a single copy: $1.00.) (Address: 
Referees Journal, 209 South LaSalle 
Street, Suite 1045, Chicago 4, IIL; 
price for a single copy: $2.00.) 


Boon: In the September, 1952, 
issue of the Philippine Law Journal 
(Vol. 27—No. 4; pages 534-558) Vic- 
tor H. Rodriguez discusses with a 
great deal of interest blood-grouping 
tests and the problems determining 
paternity. Apparently the problem is 
a very important one in the Philip- 
pines, as it is with us. The same re- 
luctance to accept the validity of the 
medical blood test seems to prevail 
there as that which induced Califor- 
nia to submit the Chaplin case to the 
gamble of a jury verdict. As one who 
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has studied this problem (34 Cornell 
Law Quarterly 72), your editor won- 
ders how long our profession can 
trade medical certainties for the sen- 
timentalities of a jury. Let’s hope 
not only the Philippines but our own 
states speedily accept as conclusive 
the accuracy of the blood test. (Ad- 
dress: Philippine Law Journal, Dil- 
iman, Quezon City, P. I.; price for a 
single copy: $2.50.) 


CommerciaL LAW: One of 
the first comprehensive studies of 
the effects of the adoption of the 
proposed Uniform Commercial Code 
on state law appears in the February 
issue of the Tennessee Law Review 
(Vol. 22—No. 6; pages 776-871). In 
this symposium, highlighted by Pro- 
fessor Karl Llewellyn’s “Why a Com- 
mercial Code?”, the student editorial 
board of the Review, under the direc- 
tion of Professor Martin Feerick, of 
the College of Law, University of 
Tennessee, and Walter P. Armstrong, 
Jr., of Memphis, Tennessee, a mem- 
ber of the Executive Committee ol 
the National Conference of Commis- 
sioners on Uniform State Laws, has 
presented a refreshingly critical an- 
alysis of the major provisions of the 
proposed Code and their impact 
upon existing case law and legisla- 
tion in Tennessee. 

Recognizing the increasing need 
for a greater degree of uniformity in 
the legal phases of commercial trans- 
actions, the lack of widespread 
adoption of certain of the Uniform 
Acts, and the diversity of judicial 
interpretation where adoption has 
occurred, the Tennessee study indi- 
cates that “of more serious and press- 
ing moment is the obsolescence of 
several of the more generally adopted 
Acts, such as the Sales Act and the 
Negotiable Instruments Law, result- 


ing in the main from new develop- 
ments in current business and finan- 
cial practices”. 

In advocating the adoption of the 
Uniform Commercial Code in the 
State of Tennessee, the editors of the 
its 


“ 


symposium are convinced that 
value to the practicing lawyer will 
rest not only in its time-saving re- 
search features, but also in the cer- 
tainty of application of specific laws 
to specific facts—not in all cases, but 
in most”. 

Though further research in other 
states, similar to the University of 
Tennessee study, is imperative, few 
such projects have been undertaken. 
New York is well represented by 
articles published in 26 St. John’s 
Law Review 1-95 (1951), and in 17 
Albany Law Review 1-180 (1953). 
Pennsylvania annotations appear in 
The Report of the Subcommittee on 
the Proposed Uniform Commercial 
Code of the Joint Government Com- 
mission of the General Assembly 
(1952). 

By direction of Governor Dewey, 
the New York Law Revision Com- 
mission is now embarking upon a 
study of the wisdom of enacting the 
Code into law in New York where 
there is considerable opposition to it. 

The more significant treatments 
on a national level are symposiums 
appearing in 16 Law and Contempo- 
rary Problems 1-343 (1951), and in 
1952 Wisconsin Law Review 197-392, 
reviewed previously in this column 
in 38 A.B.A.J. 872 (1952). (Address: 
Tennessee Law Review. University 
of Tennessee College of Law, Knox- 
ville 16, Tenn.; price for a single 
copy: $1.00.) 


C onstTITUTIONAL LAW— 
“The Control of Federal Adminis- 
tration by Congressional Resolutions 
and Committees”. Robert W. Gin- 
nane has written a pioneering article 
in the February, 1953, issue of the 
Harvard Law Review (Vol. 66—No. 
4; pages 569-611), which is concerned 
with the constitutionality of federal 
statutes, beginning with the Reor- 
ganization Act of 1939. These stat- 
utes provide that proposed executive 
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action shall be subject to disapproval 
by one or both Houses of Congress. 
\s a variant, the Immigration Act 
provides that the suspension of the 
deportation of certain aliens must be 
afhrmatively approved by a concur- 
rent resolution of the two Houses 
(which is not presented to the Pres- 
ident). Also since 1939, many federal 
statutes, such as the _ price-control 
acts, have provided that they may be 
terminated by such concurrent reso- 
lutions. Some of the foreign-aid stat- 
utes have provided that, by passing a 
concurrent resolution, Congress may 
stop aid to a particular country. A 
smaller group of recent statutes has 
subjected certain real estate transac 
tions and construction expenditures 
to the advance approval of the Sen- 
ate and House Committees on the 
Armed Forces. 

The article suggests that statutory 
provisions for approval or disapprov- 
al of proposed executive action by a 
resolution of one or both Houses 
probably violate Article I, Section 7, 
of the Constitution, which makes the 
President a part of the legislative 
process by giving him a conditional 
veto power. It also points out that 
under federal rules as to standing to 
sue and separability of statutes, it 
would be difficult to challenge the 
validity of such provisions in the 
various Reorganization Acts. A pro 
vision in a statute purporting to au- 
thorize its termination by a concur- 
rent resolution is the clearest exam- 
ple of an attempt by Congress to ex- 
clude the President from participat- 
ing in policy decisions in which the 
Constitution gives him a role. There 
are no federal statutes subjecting 
administrative regulations to prior 
approval or disapproval by the two 
Houses of Congress, although such 
provisions are common in the United 
Kingdom and ave being employed 
in Connecticut and Michigan. While 
American courts have had little occa- 
sion to consider the validity of these 
modern uses of legislative resolu- 
tions, there is impressive judicial au- 


thority for the author’s view that the 
doctrine of separation of powers pre- 
cludes vesting in legislative commit- 
tees the power to veto proposed exec 
utive actions, such as the sale or pur 
chase of particular real estate. 

Mr. Ginnane suggests that if these 
devices are valid, they can be used 
“to alter profoundly the distribution 
of power in the Federal Govern 
ment”. (Address: Harvard Law Re 
view, Gannett House, Cambridge, 
Mass.; price for a single copy: $1.00). 


Maucrrary JUSTICE—“A Sym 
postum on Military Justice’ makes 
up the February, 1953, issue of the 
Vanderbilt Law Review (Vol. 6—No. 
2; pages 161-440). This issue is de- 
voted to describing and analyzing 
important military law reforms of the 
last two years—congressional enact- 
ment of the Uniform Code of Mili- 
tary Justice and the setting up of a 
civilian Court of Military Appeals- 
in a manner designed to be of value 
to civilian practitioners, as well as 
military law specialists. Introductory 
comments (pages 161-168) are con 
tributed by Chief Judge Quinn and 
Associate Judges Latimer and Bros 
man of the Court of Military Ap 
peals. Professor Edmund M. Morgan 
of Vanderbilt University, chairman 
of the committee which drafted the 
Code, draws on his military law ex- 
perience dating back to World War 
I in preparing ‘““The Background of 
the Uniform Code of Military Jus- 
tice” (pages 169-185). Eighteen 
months’ field level experience with 
the Code is the basis of Navy Cap- 
tain Chester Ward’s detailed study, 
“UCMJ—Does It Work?” (pages 186- 
227). “The Court of Military Ap- 
peals—Its History, Organization and 
Operation” (pages 228-240) is the 
work of Daniel Walker and C. 
George Niebank, both Commission- 
ers of the Court. “The Boards of 
Review of the Armed Services” 
(pages 241-250) is written by two 
officers with a close association with 
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the Boards, Major Roger M. Currier 
and Captain Irvin M. Kent. Colonel 
Seymour W. Wurfel discusses many 
Court of Military Appeals cases in 
asking, “ ‘Military Due Process’: 
What Is It?” (pages 251-287). “Ha- 
beas Corpus and Court-Martial Pris- 
oners” (pages 288 to 304) is written 
by General James Snedeker, USMC, 
ret., who is the author of the new 
treatise, Military Justice under the 
Uniform Code, which is reviewed by 
Air Force Judge Advocate General 
Reginald C. Harmon (pages 421- 
124). Robert S. Pasley, Jr., the As- 
sistant General Counsel of the Na- 
vy, notes the similarity of recent 
developments in England in “A Com- 
parative Study of Military Justice 
Reforms in Britain and America” 
(pages 305-332). The first compre- 
hensive military law bibliography, 
“A Survey of the Literature of Mili- 
tary Law—A Selective Bibliography” 
(pages 333-369), is prepared by Cap- 
tain William C. Mott, USN, and 
Lieutenant Commanders John E. 
Hartnett, Jr., and Kenneth B. Mor- 
ton. Stanley D. Rose, of the Civil 
Division of the Department of Jus- 
tice, comments on “The National 
Guard and the Federal Tort Claims 
Act” (pages 370-374). 

The most important development 
in the Military Justice field, besides 
the publication of the Vanderbilt 
symposium, which is such a splendid 
job, is the appointment by Chief 
Judge Quinn for the Court of Mili- 
tary Appeals of a committee under 
the chairmanship of the distin- 
guished New York lawyer, Whitney 
North Seymour, to consider needed 
reforms. The record of Mr. Seymour 
is such as to give hope for real ac- 
complishment. Mr. Seymour’s ad- 
dress is 120 Broadway, New York, 
New York, and I am sure he would 
be delighted to receive proposals for 
reform from any of us who labor in 
this forlorn and neglected field. (Ad- 
dress: Vanderbilt Law Review, Nash- 
ville 5, Tennessee; price for a single 
copy: $2.00.) 
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® It is the proud boast of the New 
York County Lawyers Association 
that, with its membership of nearly 
8,000, it is the largest local bar asso- 
ciation in the world. Its Annual Bar 
Dinners have become landmarks in 
the progress of the organized Bar. 
The celebration of the thirty-ninth 
annual dinner last December was in 
the best tradition of these occasions. 
We are glad to present some of the 
proceedings. 

President Edwin M. Otterbourg 
spoke in part as follows: 


Among our working tools are our 
laws for the detection, prevention and 
prosecution of criminals. Since the 
prohibition era, we have been some- 
what vaguely aware of organized 
crime, uncomfortably sensing its ex- 
traordinary growth and its manifold 
ramifications, but the facts have been 
obscured. 

We lawyers have been well aware 
that our law enforcement agencies, 
those charged with the detection of 
crime and the prosecution of crimi- 
nals, are still required to proceed as 
best they can under laws and rules of 
evidence which have been handed 
down from an epoch long past, from 
lawmakers who never envisaged pres- 
ent problems in crime. Is it not high 
time we had more effective and mod- 
ern tools of law to work with? .... 

The New York State Crime Com- 
mission, headed by eminent lawyers, 
members of the Association, is under- 
taking to investigate this situation in 
New York. 

A word should be said about our 
judiciary and the responsibility of the 
organized Bar in that regard. We must 
recognize that both the public and the 
press hold the Bar responsible for the 
character and quality of our judges. 
They have a right so to do, because, 
after all, the judges come from our 
own ranks. 

We do not care whether a judge is 
a Democrat, a Republican or a mem- 
ber of no party. But we do care very 
much that he be of a character and 
possess professional attainments which 
qualify him for judicial office. . . . 

When, in some exceptional case, 
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the sad fact appears that the greedy 
hand of corruption has been per- 
mitted to soil the judicial ermine, then 
press and public demand that the Bar 
take action to remove the unworthy 
one from the priesthood of the Bench. 

Unaware of the somewhat slow and 
cumbersome machinery we must use, 
the press and public oft-time are un- 
duly impatient with us. Nevertheless, 
the bar associations always have and 
always will put that machinery into 
motion in any case requiring such 
action, for nothing on earth is so de- 
testable to a lawyer as is a corrupt 
judge. 

And now, to conclude on a lighter 
note, I wish to refer, as I have on 
some other occasions, to an oft-mis- 
quoted criticism of our profession. 
This has been incorrectly used against 
us for nearly $00 years and is still 
being used. I refer to the statement 
which our critics gleefully copy from 
Bartlett and other similar compila- 
tions, that Shakespeare said “Let’s kill 
all the lawyers”. 

What actually happens in the play, 
Henry VI, is that a character named 
Jack Cade, in addressing a motley 
group of vagabonds, proclaims that 
when he is King of England, thence- 
forth: 

“There shall be in England seven 
halfpenny loaves sold for a penny... 
all the realm shall be in common... . 
There shall be no money; all shall eat 
and drink on my score; and I will ap- 
parel them all in one livery, that they 
may agree like brothers and worship 
me their lord.” 

And to this his boon companion re- 
plies: 

“The first thing we do, let’s kill all 
the lawyers.” 

And Cade answers: 

“Nay, that I mean to do.” 


Read in its full context, Shakes- 
peare, thus prophesied that whenever 
any dictator seeks power, whether he 
be a Hitler, a Mussolini, or a Stalin, 
he will glibly promise, among other 
things, that the state will defray the 
cost of everything for everybody, and 
he will demand in return that all 
must think alike, all must wear the 
same uniform and all must worship 
the absolute ruler. 


He knew that you cannot set up a 
totalitarian form of government unless 
you first kill off all the lawyers. 

As long as this Association, and 
others like it, flourishes and functions, 
as long as there is a strong and vigor- 
ous Bar, as long as the legal profession 
remains independent and courageous, 
so long will government under law 
prosper, and true democracy and lib- 
erty live and endure. 


One of the high points of the meet- 
ing was the presentation of a certifi- 
cate to Chief Judge John Clark 
Knox, of the Southern District of 
New York, attesting his long and 
brilliant service on the bench. 

Judge Medina of the United States 
Court of Appeals for the Second Cir- 
cuit made the presentation with the 
following remarks: 


I need not tell you that it is most 
pleasing to me to have this opportun- 
ity to participate in these brief pro- 
ceedings in honor of Chief Judge 
Knox. As we lawyers always do, I 
have a few points to make. 

If there were time, I could tell you 
much about him. But it is better to 
touch upon one or two of his finest 
qualities. 

He is a courageous and a fearless 
man. I remember during the prohibi- 
tion era when the full course of judi- 
cial decisions was running with the 


prohibitionists. There arose the case . 


of Dr. Lambert where Judge Knox 
held unconstitutional the provisions of 
the statute which permitted a physi- 
cian to prescribe for a patient no 
more than a pint of liquor in any ten 
days. Just get Judge Knox’s opinion 
out some day and read it over and you 
will see what I mean. He got re- 
versed, but what of that! I notice that 
there was a vigorous dissent in the 
Supreme Court and no less a man than 
Harlan Stone, later Chief Justice, took 
the same view and with the same fear- 
lessness and courage. American democ- 
racy has no place for judges who mere- 
ly follow the crowd. 

His vast and varied experience was 
well reflected in his disposal of the 
intricate issues of the Aluminum case. 
The reversal of Judge Caffey’s judg- 
ment by the then Circuit Court of 
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\ppeals, especially authorized by Con- 
gress to hear that appeal because of 
the disqualification of many members 
of the Supreme Court, was in an 
opinion abounding with generalities, 
and necessarily so because of the great 
change in conditions since the conclu- 
sion of the trial. But Judge Knox 
brought this mass of detail into such 
order, and the directions of the decree 
formulated by him were so reasonable 
and so practical that both sides acqui- 
esced in the decree and no further 
appeals were taken either by the de- 
fendant or by the Government. 

But above all this is the integrity 
of the man and his natural and in- 
tuitive sense of what is just and hon- 
orable. It is well when a man after 
thought and consideration exercises 
unerring judgment. It is best when 
the very essence of a man is so pure 
that he knows by instinct what is 
right to do. The moral and spiritual 
principles upon which our destiny as 
a nation depends are woven into every 
fibre of such a character as his. 

Is he a great judge? Perhaps one’s 
own generation in one’s own lifetime 
can never give a satisfactory answer 
to such a question. But I beg to sug- 
gest that, when after thirty-five years 
of active service on the bench a man 
has made such impact upon the com- 
munity that he stands as a symbol of 
what a judge should be, it follows as 
night the day that he must be a great 
judge; for there can be no more sub- 
stantial contribution to society than 
the leadership and example which 
find themselves thus reflected in the 
hearts of men. 

John Clark Knox, Chief Judge of 
the District Court of the United States 
in the Southern District of New York, 
it is with the greatest joy that I hand 
you this award and certificate of hon- 
orary membership in the New York 
County Lawyers’ Association. 


In his response Judge Knox said: 


For more than a third of a century, 
the members of your organization have 
given me loyal and unswerving sup- 
port in the performance of my judicial 
work. Throughout all this period, 
many of you have willingly accepted 
arduous and difficult committee assign- 
ments. Some of you, time and again, 
have traveled with me to Albany and 
to Washington to appeal to the state 
Legislature and to Congress to enact 
statutes that would help in the ad- 
ministration of the District Court. 
Your activities, in a sense, were per- 
sonal in nature and were undertaken 
at inconvenience and financial loss. 
For the aid and comfort you have 
given, I tender you my thanks and 
heartfelt gratitude. 


This Association, moreover, has 
been most influential in bringing 
about the enlargement of our judicial 
manpower, in revising our rules, and 
in giving intelligent force and direc- 
tion to the administrative problems 
with which my associates and I have 
had to deal. You may rest assured that 
what you have done, and soon will do, 
in seeking legislation which will give 
us five new judges and in seeking in- 
creases in the compensation of the 
federal judiciary is, and will be, sin- 
cerely and deeply appreciated. 

In return for your devotion to the 
best interests of the tribunal over 
which I preside, we have sought to 
give you a court in whose honesty you 
could believe. Our best abilities have 
served us in the decisions of your cases. 
We have given you a competent and 
courteous clerical staff, and we have 
sought to do our work with simple dig- 
nity and the utmost propriety. 

It is our earnest purpose and our de- 
termination to give the District Court 
a reputation for honesty, integrity, in- 
dustry and fairness that will be second 
to that of no tribunal in the length 
and breadth of this land. 

For what we have achieved along 
these lines my colleagues are largely 
responsible. They work long hours— 
day and night—sometimes on Satur- 
days and even on Sundays. They are 
diligent in their studies of the law, 
they freely interchange views as to 
practice procedure and general ad- 
ministration. They accept their court 
assignments willingly, and each stands 
ready to lend a hand to any one of his 
fellows. They are a grand group of 
men and each of them is an object of 
my affection, respect and gratitude. 

The things about which I have 
talked are matters that I can under- 
stand. But the ovation, and the lau- 
dation that have come to me tonight 
are somehing else again. 

The most I can say is that if you 
think I am deserving of these tributes, 
I shall assume that somewhere in my 
record there is at least a scintilla of 
evidence to support your action. Such 
is my hope, but not my expectation. 

Nevertheless, it is gratifying to re- 
ceive this recognition. It makes up for 
my many efforts that resulted in fail- 
ure. It makes up for sleepless nights, 
intense effort, genteel poverty, and the 
life of an ascetic. 

My remembrance of what has oc- 
curred upon this occasion will contin- 
ue until court is finally and eternally 
adjourned. 

From what I have said, I would not 
have you get an idea that my judicial 
career has been a complete stretch of 
wretchedness. Many of my moments 
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have been happy, and they were en- 
joyed to the full. 

My friends, I was permitted to be- 
come a judge upon an important 
court and that privilege has warmed 
the cockles of my heart. It has been 
given to me to adjudicate the difficul- 
ties of my fellows and from time to 
time to pass judgment upon their 
rights and those of the United States. 
I hardly see how I could ask for more. 

So far as the law is concerned, I 
have seen about all there is to see. 

I have taken pleasure in the power 
and prestige of public office. I have 
felt satisfaction in the exercise of au- 
thority. I have been afforded oppor- 
tunity to become acquainted with 
persons of distinction in numerous 
activities. I helped to write a few 
statutes having to do with the federal 
judiciary, and now and then some of 
my court decisions met with the ap- 
proval of the Supreme Court. But, 
the most satisfying feature of my 
judicial life was my recognition of the 
fact that, in thought and action, I have 
been without a sense of obligation to 
anyone. 

A short time before my induction 
in the judiciary, I had a talk in Wash- 
ington with Thomas W. Gregory, who 
was then Attorney General of the 
United States. My candidacy for a 
place upon the federal court was not 
without opposition, and Mr. Gregory 
was my ardent supporter. My purpose 
in calling upon him was to thank him 
for his efforts upon my behalf. As I 
started to do so, he spoke abruptly 
and said, “You don’t owe anything to 
me, you owe nothing to the President. 
You are without obligation to anyone 
on all this earth. You go on back to 
New York, qualify as quickly as you 
can and do the best you know how.” 
That I have tried to do. And I am 
glad that my best is not too bad. 

Under circumstances as they exist, I 
have no wish to surrender my commis- 
sion as a district judge; I want to keep 
on going just as long as I can. And, 
you may be assured ghat is precisely 
what I expect to do. 

As I recall the events of the past 
forty years, I fully realize that such of 
my accomplishmens as are worth while 
are due, as I have said, to other per- 
sons. 

First of all, in years long gone, a 
young Pennsylvania lawyer, along with 
a country school teacher, became re- 
sponsible for my existence. To them, 
my debt is inestimable. Without the 
endowments that came to me from 
them—health, strength, energy, a love 
of humanity, and a fair degree of in- 
telligence, I would not be with you 
tonight. And then there are many 
others who, in one way or another, 


May, 1953 * Vol. 39 425 
















; 
: 
i” 
i# 
Pa 
' 
i 
| 















gave me great aid and much comfort 
in forming the pattern of my life. God 
bless them all, each and every one. 

And now, after all these years, what 
about the lawyers with whom I have 
worked and been associated for 
upwards of a third of a century? 
Throughout all that time, I have had 
their loyal and faithful support. Day 
in and day out they have stood before 
me and valiantly asserted their points 
of view. 

With all of their arguments I did 
not always agree. But, standing here 
tonight, and in the presence of this 
assembly, I can unequivocally declare 
that none of them ever presented an 
argument or advanced a theory in 
which I thought he believed that was 
not the subject of my earnest and 
serious consideration. For the cour- 
tesy and respect that the members of 
the Bar have invariably shown me, I 
give them my greetings and gratitude. 
If to any one of them I have been 
willfully arbitrary, impatient, or dis- 
courteous, I ask his pardon and tender 
my apology. 












































Senator Kefauver drew warm 
praise for his generous attitude 
toward the unselfish help which he 
said the minority party should ren- 


Boston, Massachusetts, 
Augug 23-28, 1953. 
Headquarters—Hotel Statler 
(All space now exhausted at the 
Statler and Sheraton-Plaza.) 
The Seventy-Sixth Annual Meeting 
of the American Bar Association will 
be held in Boston, August 23 to 28, 
1953. Further information with re- 
spect to the schedule of meetings will 
be published in forthcoming issues 
of the JOURNAL. 
Attention is called to the fact that 
many interesting and worthwhile 
events of the Meeting will be ar- 
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der to President Eisenhower. He also 
outlined his position on the Tide- 
lands Oil issue. 

President Robert G. Storey of the 
American Bar Association devoted 
a large part of his eloquent address 
to important suggested reforms in 
our judicial system. He emphasized 
particularly a few to which he di- 
rected attention: 


One of the basic issues of the 
world-wide conflict between the forces 
of tyranny, masterminded from the 
Kremlin, and those of the free world 
is whether the independent judicial 
system and legal profession will sur- 
vive. Only two dominant judicial sys- 
tems remain: the Anglo-American, 
with its independent judiciary, and 
the Soviet, with its dependent judici- 
ary and legal profession. To maintain 
and improve our sovereign - judicial 
system is the front-line responsibility 
of the organized Bar. Many judicial 
improvements have been made in re- 
cent years, including new rules of pro 
cedure, pretrial conferences, new judi 
cial systems in several states, creation 
of the administrative office, breaking 
log jams of trial dockets, and others. 


Make Your Hotel Reservations 


1953 Annual Meeting 


ranged, as usual, to take place on 
Saturday and Sunday, August 22 
and 23, preceding the opening ses- 
sions of the Assembly and House of 
Delegates, August 24. 

Requests for hotel reservations 
should be addressed to the Reserva- 
tion Department, American Bar As- 
sociation, 1140 North Dearborn 
Street, Chicago 10, Illinois, and 
should be accompanied by payment 
of $10.00 registration fee for each 
lawyer for whom reservation is re- 
quested. Be sure to indicate three 





But much necessary work remains. We 
should use our best efforts to achieve 
such reforms as: 

Increase of Federal and State Judi- 
cial Salaries. A judge should be assured 
of adequate compensation, permanent 
tenure subjeet to good behavior, and 
ample provision for retirement. 

Extend the American Bar plan of 
selection and tenure of state judges. 
Our judges should not be elected by 
a direct vote of the people. The Amer- 
ican Bar plan is a combination of the 
appointive and elective systems where- 
by qualified judges must be appointed 
without regard to political affiliation. 
Their records are voted upon by the 
electorate, thus relieving them of the 
necessity of a political campaign for 
judicial offices. 

Each state court system should be 
integrated with the Supreme Court in 
administrative control of all courts. 
The judicial system of each state 
should function as a unit with the case 
load fairly distributed. Often the ad- 
ministration of justice suffers when 
one judge is overworked and others 
in the same state have idle time. 

Improve court procedure so as to 
expedite and terminate more quickly 
civil and criminal litigation. 


Now! 


choices of hotels, and give us your 
definite date of arrival, as well as 
probable departure date. 

Reservations will be confirmed 
approximately ninety days before the 
Meeting convenes. 

More detailed announcement with 
respect to the making of hotel reser- 
vations may be found in the January 
issue of the JouRNAL, page 10. In 
addition to the hotels listed therein, 
we have also secured accommoda- 
tions at Hotels Touraine and Shel- 
ton. 
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=» The Newburgh (New York) City 
Bar Association adopted in January 
a resolution condemning the Gover- 
nor’s action in appointing a Surro- 
gate and Special County Judge for 
Orange County without consulting 
the association. The resolution was 
passed by a standing vote in the 
presence of the two appointees. The 
resolution is as follows: 


Wuereas, on December 31, 1952, 
the Governor of the State of New 
York appointed a Surrogate of Or- 
ange County to fill a vacancy which 
had existed since October 1, 1952, and 

WHEREAS, within a day or two 
after the intention of the previous 
Surrogate to resign became known, 
political sources at Goshen accurately 
predicted more than three months in 
advance whom the Governor would 
appoint as Surrogate and whom he 
would appoint as Special County 
Judge to fill the vacancy in that office 
which would be created by the new 
appointment, and 

WHerREAS, in the __ intervening 
three months, members of the Orange 
County Bar recommended to the Gov- 
ernor other qualified attorneys and 
called upon the Governor, Senator 
Desmond and Assemblyman Mailler 
to prevent selection of the Surrogate 
by two or three politicians in viola- 
tion of the frequently announced in- 
tention of all three of these public 
officials to “keep the judiciary out of 
politics”, and 

Wuereas, these recommendations 
and appeals were ignored, not a single 
bar association or individual attorney 
in the county was consulted, so far as 
can be learned, and the politicians 
were permitted to carry out their pre- 
viously announced program, 

Now THEREFORE, Be It RESOLVED 
that the Newburgh City Bar Associa- 
tion go on record as condemning the 
method used in selecting appointees 
for the important offices of Surrogate 
and Special County Judge without in 
any way condemning the appointees, 
and be it further 

REsoLveD that copies of this reso- 
lution be sent to the Governor, to 
Senator Desmond, to Assemblyman 
Mailler, to the Orange County, Mid- 
dletown, Port Jervis and any other bar 
association which may be interested, 
and to the press, so that the position 
of this association may be known in 


the hope that a different method of 
selection will be followed on future 
occasions. 





oe 


# The 1953 legislative program of 
the Oregon State Bar, designed to 
aid in expediting the administration 
of justice in that state, has received 
favorable consideration in this year’s 
legislative session. One measure, in- 
troduced and enacted at the request 
of the State Bar, gives general ad 
ministrative authority over all circuit 
courts to the Chief Justice of the Su 
preme Court. An administrative as- 
sistant is provided to aid the Chief 
Justice in these matters, one of his 
duties being to make a continual 
survey of docket conditions so as to 
enable effective assignment of judges 
by the Chief Justice. The bill in- 
cludes provisions which vest the rule- 
making power in the Supreme Court, 
which require judges to take assign- 
ments in circuits other than those in 
which they are serving and which 
also allow the fixing of a maximum 
time limit that a matter may be kept 
under advisement by any circuit 
judge. 

A companion measure adds a pro- 
vision to the statute permitting pro 
tempore judges where both parties 
agree that the Chief Justice may 
name a lawyer as judge pro tempore 
in a district where the docket is con- 
gested or where a judge is unable to 
sit because of illness or any other 
cause. 

During the legislative session the 
Oregon State Bar maintained a leg 
istative counsel office for the use of 
the members of the Assembly. The 
office prepared and aided in the re- 
vision of bills and was particularly 
valuable to the legislators because of 
the recent adoption of the revised 
statutes. 


————_-@— 





# The Queens County Bar Associa- 
tion Committee on American Citi- 
zenship, A. Joseph Geist, Chairman, 
has announced its sponsorship of an 


annual television script writing con- 
test. Open to students in institutions 
of higher learning in the New York 
City area, the contestants may use 
as the subject matter of their entries 
any interesting incident, character 
or event in American history from 
the founding of the nation until the 
present day which will serve to dram- 
atize American principles and con- 
cepts of democratic government. Ar- 
rangements have been made to 
broadcast the winning script and, in 
addition, prizes of from fifty to one 
hundred and fifty dollars will be 
awarded. The judges for the event 
include Dr. John Theobold, John 
Golden, Elliot Nugent, Professor 
Robert S. Emerson and Richard 
Pack. 
aL +S ae 

®# The Association of the Bar of the 
City of New York at the Stated Meet- 
ing of March 10 approved a report 
and resolution of the Committee on 
Law Reform, George G. Gallantz, 
Chairman, calling for the substitu- 
tion of the rule of comparative negli- 
gence for that of strict contributory 
negligence, the rule now in effect in 
wrongful death, personal injury and 
property damage actions in New 
York. The resolution provides that, 
unlike the present law, the contribu- 
tory negligence of the plaintiff or the 
decedent shall not bar action for 
damages, but that his damages shall 
be diminished in proportion to the 
amount of negligence attributable to 
him, provided that such contributory 
negligence was not greater than the 
negligence of the person against 
whom recovery is sought. 


—@—_—_—- 

# Among the legislation sponsored 
by the Iowa State Bar Association in 
Towa’s Fifty-fifth General Assembly is 
a State Tort Claims Act. The Act 
was passed by the Senate, but was 
delayed in the House when various 
constitutional questions were raised 
before the Judiciary Committee. 
However, ultimate favorable action 
was expected. Other measures spon- 
sored by the association include bills 
which would provide for increases in 
the salaries of judges and for expense 
allowances for the justices of the 
Supreme Court. 
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Activities of Sections 


and Committees 


SECTION OF 
ADMINISTRATIVE LAW 


s During March a Subcommittee of 
the Senate Committee on the Judi- 
ciary held hearings on S. 17 of the 
83d Congress, a bill which bears the 
same number as its counterpart in 
the 82d Congress. The bill was in- 
troduced by Senator McCarran and 
would provide general rules of prac- 
tice and procedure before federal 
agencies. A statement was presented 
for the Section of Administrative 
Law by Chairman John W. Cragun 
and Rufus G. Poole, of Washington, 
D. C., in which the attention of the 
Committee was directed to the reso- 
lution adopted by the House of 
Delegates in February of 1953, which 
authorizes the Section to participate 
in any conference of administrative 
agencies called, as a result of a pro- 
posal made by the Judicial Confer- 
ence of the United States in 1951, 
for the purpose of considering im- 
provement in administrative proce- 
dures. Messrs. Cragun and Poole 
took no position with respect to the 
substance of S. 17, but emphasized 
the continuing support of the Sec- 
tion for implementation of the Ju- 
dicial Conference proposal. 

The Supreme Court of the United 
States has reversed the District Court 
and the Court of Appeals for the 
District of Columbia Circuit in the 
case of Robert Ramspeck v. Federal 
Trial Examiners Conference, et al, 
No. 278, decided March 9, 1953. In 
the decision, of utmost importance 
in the interpretation of Section 11 of 
the Administrative Procedure Act, 
the Court considered the question 
whether the Civil Service Commis- 
sion had departed from the direc- 
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tions given it in Section 11 in the 
adoption of its rules affecting hear- 
ing examiners. In its decision, the 
Court said: 


The position of hearing examiners 
is not a constitutionally protected po- 
sition. It is a creature of congressional 
enactment. The respondents have no 
vested right to positions as examiners. 
They hold their posts by such tenure 
as Congress sees fit to give them. Their 
positions may be regulated completely 
by Congress, or Congress may delegate 
the exercise of its regulatory power, 
under proper standards, to the Civil 
Service Commission, which it has done 
in this case. 


The Court concluded that the rules 
in question conformed to the statute 
and carried out the purpose and in- 
tent of Congress. 


SECTION OF 
ANTITRUST LAW 


®" The Section of Antitrust Law 
held a symposium at the Mayflow- 
er Hotel in Washington, D. C., April 
1 and 2. Participants were Stephen 
H. Dunn, General Counsel of the 
Department of Commerce; Senator 
Homer Ferguson; Judge E. Barrett 
Prettyman, of the Court of Appeals 
for the District of Columbia Circuit; 
Jerrold G. Van Cise, of the New York 
Bar; Fred E. Fuller, Vice President 
and General Counsel of Libbey- 
Owens-Ford Glass Company; Ham- 
mond E. Chaffetz, of the Chicago 
Bar; Kendall B. De Bevoise, of the 
New York Bar; and Sigmund Tim- 
berg, Secretary of the Ad Hoc Com- 
mittee on Restrictive Business Prac- 
tices of the United Nations. At the 
dinner meeting on the evening of 
April 1, Edward R. Johnston, of Chi- 
cago, Chairman of the Section, pre- 


sided, and William Simon, of Chi- 
cago, was toastmaster. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


s The Section of International and 
Comparative law will hold its annual 
spring meeting on Thursday, May 
21, in Washington, D. C., with Sen- 
ator Alexander Wiley, Chairman of 
the Senate Foreign Relations Com- 
mittee, as the principal speaker. His 
address will be delivered at a lunch- 
eon at 12:30 P.M. in the Chinese 
Room of the Mayflower Hotel. The 
price will be $4.00 per ticket and 
reservations may be obtained by writ- 
ing Mrs. Helen L. Clagett, 1301 
Massachusetts Avenue, N.W., Wash- 
ington 5, D. C. The Section meeting 
will follow the luncheon. 

This meeting will take place dur- 
ing the week of the annual meeting 
of the American Law Institute and it 
is hoped as many lawyers as possible 
will attend, whether members of the 
Section or not. 

The Section has lost during the 
year two distinguished leaders. C. W. 
Tillett, of Charlotte, North Carolina, 
its last retiring chairman, died in 
December, and Charles Ruzicka, of 
Baltimore, Maryland, chairman of 
one of the committees, passed away 
shortly before. The serious illness of 
Judge Manley O. Hudson is also 
distressing, especially in view of the 
forthcoming annual meeting in Bos- 
ton. 

A Council vacancy was created in 
January when Edgar Turlington 
departed for Ethiopia to serve for 
three years as an adviser to its gov- 
ernment. His place has been taken 
on the Council by Herman H. Phleg- 
er, of San Francisco, Legal Adviser 
to the State Department. 
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SECTION OF 

JUDICIAL ADMINISTRATION 
s The Pre-Trial Committee of the 
Judicial Administration Section of 
the American Bar Association met 
with the Pre-Trial Committee of the 
Judicial Conference of the United 
States in Chicago on February 21. 
Judge Alfred P. Murrah, Judge Wil 
liam J. Campbell, Judge John W. 
Delehant, Judge Bolitha ]. Laws and 
Judge Robert L. Taylor represented 
the Conference Committee. Judge 
Arthur Lederle, of Detroit, Judge 
Ralph Hamill, of Indianapolis, and 
Cliff Gardener, of Minneapolis, 
Minnesota, represented the Ameri- 
can Bar Association ‘Committee. 
Judge E. Barrett Prettyman, of Wash- 
ington, D. C., and Judge William E. 
Steckler, United States District Judge 
for the Southern District of Indiana, 
and Edward R. Johnston, Chairman 
of the American Bar Association's 
Section on Antitrust Law, were also 
present. Will Shafroth acted as sec- 
retary of the meeting. 

The Committees discussed meth- 
ods for increasing the use of pretrial 
procedure, means of furnishing new 
federal judges with helpful material 
on pretrial and the use of pretrial 
in antitrust cases. 

Judge Hamill advocated the use 
of two conferences in each case, the 
first soon after issue is joined to for- 
mulate the issues and eliminate in- 
terlocutory problems and the second, 
shortly before the trial, to obtain 
agreements regarding evidence to be 
introduced at the trial. Judge Steck- 
ler stressed the value of a pretrial 
order in every case pretried. 

The Conference Committee cre- 
ated a subcommittee to consider 
means of securing more accurate re- 
porting of the number of pretrials 
in the federal courts. 

Judge Prettyman reported on the 
use of pretrial conferences in anti- 
trust cases and a motion was carried 
recommending assignment of a judge 
with experience in these cases, to 
issist in the pretrial, where this is 
requested by the judge who is to try 
such a case. 

Plans were made for meetings of 
representatives of these two commit 


tees and of the Antitrust Section 
during the Annual Meeting in Bos- 
ton in August for a further dis- 
cussion of pretrial in antitrust cases. 
Mr. Shafroth, as Secretary of the 
Conference’s committee, was author- 
ized to ask district judges for infor 
mation regarding their use of pre 
trial procedure and to prepare a 
pamphlet on pretrial for the use of 
new federal judges. The American 
Bar Association Committee is also 
considering preparation of a similan 


guide. 


SECTION OF 
REAL PROPERTY, PROBATE 
AND TRUST LAW 


® At the 1953 Meeting of Section 
Chairmen, Howard L. Barkdull sug 
gested, as the most effective means 
of securing new members, that the 
Association, by its activities, demon- 
strate its indispensability to the aver- 
age lawyer. 

Although the annual reports of 
the various Sections and Committees 
of the Association, the proceedings 
of the annual and regional meetings, 
and the pages of the AMERICAN BAR 
ASSOCIATION JOURNAL add up to con 
vincing proof of this indispensabil- 
ity, Sections of the Association tend 
to keep their activities within their 
own tight boundaries of scope and 
membership, with the result that 
their activities are not widely known 
to members of other Sections, or the 
Association at large—much less to 
members of the legal profession gen 
erally. 

This is particularly true of activi 
ties in the field of continuing legal 
education. The problems of an at 
torney in general practice are legion. 
Among his many problems, he is 
confronted with vast quantities of 
literature, unclassified and diffuse, 
to read any substantial part of which 
would materially encumber his pro 
fessional time. Membership in the 
Association and some of its Sections 
should be an answer to this particu 
lar problem; it will not be a com 
plete answer unless the Sections and 
the Association supply his needs 

To illustrate this solution, and 
because of its interest in continuing 


Activities of Sections and Committees 


legal education, the Section of Real 
Property, Probate and Trust Law is 
offering to furnish speakers" to state 
and local associations on the follow- 
ing subjects (for example): 


How should Title to the Family Dwell- 

ing Be Held? 

Tax Problems in Closing a Real Es- 

tate Deal. 

Drafting of Wills 

Title Examination Standards. 

Suggestions of a Judge to Probate 

Lawyers. 

Drafting of Short and Long Term 

Inter Vivos Trusts. 

Typical Real Estate Problems and 

Solutions. 

Chere’s-No-Law-For-It, But ( ). 

Marital Deduetion and Sprinkling 

Provisions 

Provisions as to Death in Partnership 

Agreements. 

In addition, the Section will make 
available for performance by these 
\ssociations’ own members a humor- 
ous skit on how to draw a far-sighted 
will for a short-sighted owner of an 
incorporated business. 

No honorarium is to be requested 
for speakers and in appropriate cir- 
cumstances the Section will absorb a 
part or all of the speakers’ traveling 
expenses. 

In return for this, the Section 
should be assured of a substantial 
audience for its speakers and should 
have the right to solicit membership 
in the American Bar Association and 
in its own Section. 

Request for facilities may be ad- 
dressed to Thomas S. Edmonds, 
Chairman of the Section’s Commit- 
tee on Extension of Section Activi- 
ties, 135 South LaSalle Street, Chica- 
go 3, Illinois. 


COMMITTEE ON 
LAWYER REFERRAL SERVICE 


* On February 21, the Committee 
on Lawyer Referral Service held its 
second National Conference of Re- 
ferral Services at the Edgewater 
Beach Hotel in Chicago. The meet- 
ing, which lasted all day, was at- 
tended by approximately 125 law- 
yers, and the vigorous discussion 
indicated to the Committee that this 
meeting proved just as successful as 
the original Conference which was 
held in February, 1952 
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The morning session was devoted 
to a discussion of methods of 
strengthening established referral 
services through expanding publici- 
ty, securing wider financial support 
and a broadening of the clientele. It 
is hoped that more of the public will 
learn about the service and make use 
of it through the co-operation and 


Nominating Petitions 
(Continued from page 370) 


ler, Charles Denby, Robert J. Dodds, 
Jr.. and H. E. Hackney, of Pitts- 
burgh; 

James S. Feight, of Wallingford; 

Robert O. Butler, Thomas R. But- 
ler and W. Butler Windle, of West 
Chester; 

Henry R. Heebner, of Wynne- 
wood. 
Virginia 
® The undersigned hereby nominate 
Stuart T. Saunders, of Roanoke, for 
the office of State Delegate for and 
from the State of Virginia to be 
elected in 1953 for a three-year term 
beginning at the adjournment of the 
1953 Annual Meeting: 

James H. Simmonds, of Arlington; 

Edwin B. Meade and Frank Tal- 
bott, Jr., of Danville; 

John C. Parker, of Franklin; 

C. O’Connor Goolrick, of Freder 
icksburg; 

E. Sclater Montague, of Hampton; 

J. Easley Edmunds, Jr., and S. H. 
Williams, of Lynchburg; 

Hannibal N. Joyce, of Martins 
ville; 
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support of industry and labor un- 
ions. 

The afternoon session dealt with 
the expansion of the referral plan 
and its establishment in medium- 
sized communities. There was a dis- 
cussion of the mechanics of estab- 
lishing a service and of developing 
working arrangements with legal aid 


Ted Dalton, of Radford; 

Robert T. Barton, Jr., John H. 
Bocock, Richard Florance, Thomas 
B. Gay, David J. Mays, M. Wallace 
Moncure, Jr., T. Justin Moore, Alex 
W. Parker, Lewis F. Powell, Jr., and 
John J. Wicker, Jr., of Richmond; 

E. Griffith Dodson, Jr., and A. W. 
Staples, of Roanoke; 

Curry Carter and George M. Coch- 
ran, of Staunton; 

Joseph S. Gillespie, of Tazewell. 
Virginia 
® The undersigned hereby nominate 
Henry P. Thomas, of Alexandria, 
for the office of State Delegate for 
and from the State of Virginia to be 
elected in 1953 for a three-year term 
beginning at the adjournment of the 
1953 Annual Meeting: 

Denis R. Ayres, William C. Bauk- 
night, Armistead L. Boothe, John 
A. Croghan, Paul Lyne Delaney, Sr., 
C. R. Heflin, W. M. Kabler, John 
Barton Phillips, John P. Strauss, Earl 
F. Wagner, John W. Waller and V. 
Floyd Williams, of Alexandria; 

E. P. Bledsoe, Albert A. Carretta, 


Newell A. Clapp, Hyman J. Cohen, 
John L. Culler, Albert C. Lazure, 
Robert D. L’ Heaureux, Thomas Lisi, 
Oliver Lloyd Onion and Harry R. 


for the setting up of both services at 
the same time. 


A joint luncheon was held with 
the National Conference of Bar Pres- 
idents, at which Harold J. Gallagher, 
of New York, presided. The speakers 
were President Robert G. Storey, of 
Dallas, Texas, and Reginald Heber 
Smith, of Boston. 


Thomas, of Arlington; 

E. W. Prichard and John W. Rust, 
of Fairfax; 

Joseph W. Creagh, of Falls Church. 


Wisconsin 


® The undersigned hereby nominate 
Arnold C. Otto, of Milwaukee, for 
the office of State Delegate for and 
from the State of Wisconsin to be 
elected in 1953 for a three-year term 
beginning at the adjournment of the 
1953 Annual Meeting: 

William C. Brunsell, of Bayside; 

Glen H. Bell and George G. Blake, 
of Madison; 

C. P. Brady, F. A. Murphy and 
John P. Nash, of Manitowoc; 

John C. Albert, Elwin A. Andrus, 
Irvin B. Charne, Thomas M. Corri- 
gan, George E. Morton and Arthw 
Wickham, of Milwaukee; 

Thorwald M. Beck, Gilbert E. 
Brach, Lyman B. Gillett, Richard G 
Harvey and Carroll R. Heft, of Ra 
cine; 

Paul L. Axel, Jacob F. Federer, 
Arthur H. Gruhle, Francis H. Par 
son and John M. Poole, of Sheboy 
gan; 

Kenneth K. Luce, of Sussex; 

Roy C. LaBudde and George A 
Schutt, of Whitefish Bay. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





Disagrees with 

Conard Article 

® The article “Workmen’s Compen- 
sation: Is It More Efficient than Em- 
ployers’ Liability?” by Alfred F. 
Conard, Esq., which appeared in the 
December, 1952, issue of the Jour- 
NAL, should not have been accepted 
for publication without some inves- 
tigation being made as to the valid- 
ity of the research upon which its 
conclusions (that the Federal Em- 
ployers’ Liability system was more 
eficient than the Workmen’s Com- 
pensation system) were based. . . 

Professor Conard very carefully 
states that the House of Delegates of 
the American Bar Association, the 
United States Railroad Retirement 
Board, Mr. Justice Frankfurter, Mr. 
Justice Douglas, Mr. Walter F. Dodd, 
the American Bar Association’s Com- 
mittee on Jurisprudence and Law 
Reform, and “many writers” all have 
expressed themselves as being of the 
opinion that the compensation sys- 
tem is vastly more efficient than the 
Federal Employers’ Liability system. 
Chat’s a pretty respectable body of 
authority. Then he proceeds to say 
that his group has come to a conclu- 
sion diametrically opposed to that 
reached by the people named. He 
concedes that his group’s conclusion 
is predicated upon a study which 
was on “a very small scale” and that 
its findings are not definitive. 

With all that clearly set forth it 
seems to me that the least the edito- 
rial staff should have done was to 
ecognize that on the very face of the 
nanuscript the study in question was 





opposed to the whole current of 
thought of those who have given any 
consideration to the matter in the 
past. This would suggest to me the 
necessity for some effort to verify the 
validity of the study before devoting 
space in the AMERICAN Bar Associa- 
TION JOURNAL to spreading the view 
that the workmen’s compensation 
system is an inefficient system. This 
is a very serious charge indeed. It 
involves the welfare of every Ameri- 
can worker, it involves the practice 
of thousands of lawyers and the pre- 
mium income of all workmen’s com- 
pensation insurance carriers. Even 
slight investigation would have 
turned up the fact, I think, that the 
study in question got off on the 
wrong foot in some important re- 
spects. 

lo illustrate: On page 1014 of the 
JOURNAL in question it states that 
the study found that attorney fees 
were incurred in Employers’ Liabil- 
ity cases representing only 27 per 
cent of the total payments, whereas 
they were incurred by compensation 
claimants in cases representing 85 
per cent of the total payments. This 
is, as I am informed, completely 
wrong. What happened was that the 
investigator employed by the study 
went to the Illinois Commission and 
asked some of the people there in 
what percentage of the cases lawyers 
appeared. Answer was given which 
indicated 85 per cent. This is com 
pletely different from saying that 85 
per cent of the total payments in 
volved lawyers. What the Commis- 


sion employees were telling the in 





vestigator was that in the cases on 
the contested case calendar 85 per 
cent of those cases involved lawyers. 
Actually, only about 5 per cent of all 
cases are contested. The Illinois 
Commission employees are fully 
aware of what happened. They feel 
that the study puts them in a very 
bad light. The conclusion rests upon 
the work of a single student investi- 
gator, asking the wrong questions. I 
don’t say that you could have guessed 
all this from reading the text. I do 
say that reading the text and realiz- 
ing that it set forth views diametri- 
cally opposed to those held by such 
eminent people as those named 
above should have called for the ex- 
ercise of some caution before pro- 
ceeding to print the stuff in the 
JOURNAL. 


I feel sure that no matter what is 
now done by way of correction many 
people have been given the impres- 
sion that it would be a good thing to 
throw the workmen’s compensation 
system out and substitute an em- 
ployers’ liability system. This kind 
of propaganda simply shouldn’t be 
printed in the JourNnat and if you 
want to continue to be regarded as a 
responsible publication you should, 
I think, try to guard against such 
errors. 

Let me mention one other aspect 
of the matter. I don’t, for a moment, 
think that the JouRNAL has any obli- 
gation to shape its policy to protect 
the status quo of the insurance busi- 
ness or any such thing. I do say that 
a very good way to make insurance 
lawyers angry and very unenthusi- 
astic about the American Bar Asso- 
ciation is to print articles which seem 
to them to base an attack on the in- 
surance industry upon very flimsy 
foundations. I also say that in my 
organization I make a point of seeing 
to it that virtually all of our young 
lawyers join the American Bar As- 
sociation. I do this partly because I 
want them to have the JOURNAL and 
read it and learn what they can from 
it. Other people in my position 
similarly try to see to it that their 
staff members join the American Bar 
Association and become active in it. 
For my part I simply don’t want my 
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staff lawyers to be misled by reading 
false propaganda in such a publica- 
tion which they naturally regard as 
highly authoritative and I don’t 
think that I should have to be on 
my guard to counteract what the 
JouRNAL may have to say. 
FRANKLIN J. MARRYOTT 

Boston, Massachusetts 


The High Cost 
of Workmen's Compensation 


" In the December issue of the 
AMERICAN BAR ASSOCIATION JOUR- 
NAL, Alfred F. Conard, of the Illinois 
Bar, analyzed the comparative costs 
to the taxpayer of the operation of 
the Illinois Workmen’s Compensa- 
tion Act and the F.E.L.A. Taking the 
payment to the injured employee 
under either system as 100 per 
cent, he concludes on the basis of 
rehiable figures that the over-all av- 
erage cost of F.E.L.A. claims paid is 
124 per cent whereas the over-all 
average cost of Workmen’s Compen- 
sation Act claims paid is 157.3 per 
cent and if, as is proper, the cost of 
insurance is included, the cost is 
229.8 per cent of the net benefits. 


This extraordinary cost of the 
Workmen’s Compensation Act is not 
the sole measure of the burden 
which this statutory scheme of pro- 
viding for work-connected injuries 
imposes upon society. Workmen's 
Compensation Acts limit the amount 
of recovery. The national range is 
from $21 to $40.38 per week. The 
amount which may be recovered for 
medical expenses is drastically lim- 
ited and bears little relation to the 
cost of medical and hospital treat- 
ment today. “Federal Employers’ 
Liability Act—A Real Compensatory 
Law for Railroad Workers” by B. 
Nathaniel Richter and Lois G. Forer, 
36 Cornell Law Quarterly 203 (1951), 
analyzes the comparative benefits 
under both acts, the costs of liti- 
gation to the employee, the per- 
centage of recoveries, and finds that 
the F.E.L.A. is much more satis- 
factory in fulfilling the function 
of a compensation law; namely, to 


reimburse the injured employee for 
the economic losses occasioned by the 
work-connected injury. 
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The authors conclude, moreover, 
that the total cost to society is not 
merely the expenses of operating the 
two types of laws as outlined by Mr. 
Conard. Richter and Forer point out 
that the total compensation of the 
widow of a worker killed in an acci- 
dent out of the course of his em- 
ployment ranges throughout the 
country from 300 to 600 weeks and 
from $3,000 to $10,000. Obviously, 
a young widow with minor children 
will, at the end of a few years, be 
thrown upon the relief rolls of most 
of the states. If she is not receiving 
the maximum benefits, and the mini- 
mum is as low as $3.00 per week in 
Louisiana, and $9.00 per week in 
a northern industrial state such as 
Pennsylvania, she may well need 
relief to supplement the meager 
compensation award. Again, the 
worker and his family suffer. Society, 
through relief, charity, and free 
clinics, again bears part of the cost 
of industry’s operating expenses. 

These additional considerations 
reinforce Mr. Conard’s conclusion 
that the administrative scheme of the 
compensation laws is unduly costly 
to society and has failed in its pur- 
pose of providing cheap, automatic, 
and adequate compensation for in- 
dustrial injuries. 

Lois G. Forer 
Philadelphia, Pennsylvania 


Law School Wants 
More Suggestions 


* Mr. Cantrall’s article “Law 
Schools and the Layman: Is Legal 
Education Doing Its Job?” in the 
November issue was disappointing 
to a law school which is always seek- 
ing advice and suggestions from law- 
yers on how best to train students 
for the practice of law. It was dis- 
appointing not because it was not 
of value. Without going back to re- 
view them, I think it was of greater 
value than some of the similar ar- 
ticles in your JOURNAL. We are dis- 
appointed that it did not contain 
more suggestions, because we frankly 
admit that we should like to do a 
better job. 


Since you will probably continue 
to publish articles along this line, I 





hope that future articles will specifi 
cally deal with the basic problems otf 
student, faculty and lawyer time 
limitations, and that they will be 
written on the assumption that at 
least some law teachers desire to im 
prove and are not deaf to suggestions 
or incurably theoretical. I do not 
think the article by Henry Weihofen 
of our faculty, which was published 
in the same issue, was merely theo 
retical. 

Perhaps, by assigning the topic, 
some group could be made respon- 
sible, all prior literature on the 
subject examined, and a fairly defin 
itive article obtained. 

A. L. GAUSEWwITz 
University of New Mexico 
Albuquerque, New Mexico 
The Limitations 
of Pretrial Procedure 


# I completely agree with Mr. Wy- 
man’s letter with respect to the limi- 
tations of pretrial procedure (39 
A.B.A.J. 669). 

To add to the examples which Mr. 
Wyman has given, we recently de- 
fended a negligence case wherein the 
plaintiff's prior signed statement was 
completely at variance with his testi- 
mony. His explanation was that he 
thought he was talking to “his” in- 
surance adjuster when he made the 
statement! The happy result might 
not have followed in the federal 
courts. 

WituiaM H. Prace II 
Philadelphia, Pennsylvania 


The Ultimate Issue 
in Income Taxation? 


# In the January, 1953, issue of the 
JournaL Robert B. Dresser argues 
for the adoption of the Reed-Dirksen 
Amendment to limit the taxation 
powers of the Federal Government. 
Mr. Dresser states in his article that 
“the problem resolves itself into the 
simple issue of whether we are to 
have in this country a system of so 
ciety based upon (1) private ente1 
prise and our constitutional form ol 
government, or (2) socialism” (page 
87, column 1). I think the quoted 
statement is inaccurate and mislead 
ing. In my opinion, the ultimate 
issue so far as this tax amendment is 
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concerned is: Whether the wealth of 
this country should be concentrated 
in the hands of the few or whether it 
should be distributed more equally. 

A small businessman or a smail 
farmer can be just as staunch a capit- 
alist as any millionaire or corporate 
board of directors. So can a common 
laborer. In fact, distributing the 
wealth is probably the greatest safe- 
guard there is against socialism and 
communism in America. Observing 
the events of the last thirty years in 
Europe and Asia, it appears that 
these two political theories have had 
their greatest influence where the 
greatest disparity of wealth has 
existed. 

Knowing Dean Griswold, I would 
have had a greater respect for the 
writer if he had made no reference to 
the platform of Karl Marx. Further- 
more, Karl Marx has been proved 
wrong in many of his theories. 

However, I do wish to commend 
both Mr. Dresser and the Dean for 
giving the public their views on this 
vital issue. Too often these days 
educated men lack the courage to 
express their opinion on controver- 
sial subjects. 

ERNEST RUSCONI 
Gilroy, California 


Says Tax Limitation 
Is Dangerous 


# In the January, 1953, issue you 
carry an article by Robert B. Dresser 
entitled “The Case for the Income 
Tax Amendment: A Reply to Dean 
Griswold.” 

It seems to me that it would be 
very dangerous for Congress to limit 
income taxes to any fixed percentage. 
However, my criticism of the article 
is not to that point, but to the fact 
that Mr. Dresser postulates without 
evidence, as: 


Dean Griswold in his argument 


also ignores the fact that a moderate 
rate of tax would in the course of 
time produce greater revenue than a 
high rate. 


and again: 

This concentration of power in 
Washington at the expense of the 
states has been effected largely through 
the abuse of the taxing and spending 
powers of Congress and the unwar- 
ranted extension of the power of Con- 
gress to regulate interstate commerce 
beyond the limitations of any reason- 
able definition of that term. 

In my opinion the concentration 
of power in Washington is the result 
of pressure on Congress by minority 
groups and those desiring special 
services and the unwillingness of 
Congressmen to deny their constitu- 
ents anything. 

Mr. Dresser assumes that Congress 
will permit a rate as high as 40 per 
cent. As a matter of fact, it probably 
will not. It is much easier to put 
pressure on Congress than it is on 
either of the other two branches of 
the government, just as it is being put 
on them in the proposed amendment. 
If the 25 per cent limitation is fixed I 
believe that it would be almost im- 
possible to raise it. Certainly, it is 
unwise to assume it will be done. 

HERBERT JOHNSON 
Atlanta, Georgia 


Lawyers, Accountants 

and Taxes 

® Mr. Richard G. Darrow in your 
October issue expresses the extreme 
viewpoint of a very few lawyers about 
the qualifications of tax practice. 
This unfortunately arouses the ex- 
tremists on the other side, from some 
of whom I have already heard. The 
opposite view, in case Mr. Darrow 
has not been exposed to it, is that it 
is unwise for the ordinary taxpayer to 
consult a lawyer about his tax re- 
turns. The legalistic approach is un- 
desirable for a taxpayer preparing to 
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do his civic duty, and it is against his 
own best interests. This position was 
taken by counsel on ore occasion: 
“what is important to the ordinary 
citizen is not what the judge but 
what the cop on the beat thinks 
about a subject”. What is important 
to the ordinary taxpayer is what the 
revenue agent thinks and not what 
the Supreme Court's opinion might 
be. 

Out of the 50,000,000-odd tax re- 
turns filed, adjustments were pro- 
posed by deputy collectors and rev- 
enue agents in 863,000 returns ac- 
cording to the statistics for the last 
fiscal year available, 1950. Of these, 
802,000 were closed without protest 
and 43,665 were closed by conference 
action. Only 5,291 cases were peti- 
tioned to the Tax Court or approxi- 
mately 1/100 of 1 per cent of the 
returns filed annually. The number 
of cases handled by the Courts of 
Appeals was 334, by the District 
Courts 495 cases, and by the Supreme 
Court 11 cases, according to Bureau 
statistics. 

I personally deprecate the expres- 
sion of views in which either a lawyer 
or a C.P.A. states that there is no tax 
problem which can be dealt with 
only by a member of the other pro- 
lession. It is an overlapping field and 
the National Conference of Lawyers 
and Certified Public Accountants is 
taking a middle-ground position. I 
believe that accountants generally 
call in a lawyer when a tax question 
becomes the subject of judicial con- 
troversy. But the determination of 
a tax rarely develops into a legal con- 
troversy between the taxpayer and 
the government. It is surely in the 
public interest to minimize the cost 
of collection and administration of 
our tax laws. 


PERCIVAL BRUNDAGE 
New York, New York 
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Full Text of Jenkins-Keogh Bills 


Full Text of 


Jenkins-Keogh Bills 
(Continued from page 393) 


which the amounts paid or deemed to 
be paid to a restricted retirement fund 
or to an insurance company as premi- 
ums under a restricted retirement 
annuity contract during each of the 
intervening taxable years are in ex- 
cess of 10 per centum of the taxpayer's 
earned net income but not in excess 
of $7,500. 

“(D) Allowance.—In the case of a 
qualified individual the amount annu- 
ally excludible from gross income un- 
der paragraphs (1) and (2) shall be 
increased by an amount equal to the 
difference between 10 per centum of 
the taxpayer’s earned net income and 
$7,500, but not in excess of the tax- 
payer’s unused exclusion adjustment. 

“(5) Definition of restricted retire- 
ment fund.—For definition of ‘re- 
stricted retirement fund’ see section 
173 (b) . 

“ (6) Definition of restricted retire- 
ment annuity contract.—For the pur- 
poses of this chapter a ‘restricted re- 
tirement annuity contract’ means an 
annuity contract, in such form as may 
be approved under regulations pre- 
scribed by the Commissioner with the 
approval of the Secretary, purchased 
by the taxpayer from an insurance 
company, under the terms of which 
contract— 


“(A) income payments commence 
not earlier than the date of attainment 
of his age sixty-five; 

“(B) except in case of his perma- 
nent and total disability (which shall 
be certified to the insurance company 
by affidavit of a licensed doctor of 
medicine other than the taxpayer) no 
refund, cash surrender value or other 
cash benefit is payable prior to his 
attainment of such age; and 

“(C) there is no right on the part 
of the taxpayer to assign the contract, 
except to designate one or more bene- 
ficiaries to receive any guaranteed 
minimum return thereunder and ex- 
cept to purchase an annuity contract 
providing joint, survivorship, or joint 
and survivorship benefits in favor of 
his spouse or any dependent or de- 
pendents. 

For the purposes of this paragraph 
and of section 173 (b) (3), a disability 
shall be deemed to be ‘total’ if it pre- 
vents a person from engaging in any 
substantially gainful activity from 
which he can earn a livelihood, and it 
shall be deemed to be ‘permanent’ dur- 
ing its further continuance after it has 
continued for a period of three months 
or if the person has suffered the entire 
and irrevocable loss of the sight of 


both eyes or the severance or entire 
loss of use of both hands or of both 
feet or of one hand and one foot: 
Provided, That any such disability 
commences before age sixty-five. 

“(7) Definition of earned income, 
etc.—For the purposes of this subsec- 
tion— 

“ (A) ‘earned income’ means wages, 
salaries, professional fees, and other 
amounts received as compensation for 
personal services actually rendered, in- 
come from any literary, musical, or 
artistic Composition created by the tax- 
payer, and any income from a copy- 
right on such literary, musical ot 
artistic Composition, but does not in 
clude any amount not included in 
gross income (computed without ref- 
erence to this subsection), nor that 
part of the compensation derived by 
the taxpayer for personal services ren- 
dered by him to a corporation which 
represents a distribution of earnings 
or profits rather than a reasonable 
allowance as compensation for the per- 
sonal services actually rendered; 

“(B) ‘earned income deductions’ 
means such deductions as are allowed 
by section 23 for the purpose of com- 
puting net income and are properly 
allocable to or chargeable against 
earned income; and 

“(C) ‘earned net income’ means the 
excess of the amount of earned income 
over the sum of the earned income de- 
ductions. 

“(D) In the case of a taxpayer en- 
gaged in a trade or business in which 
both personal services and capital are 
material income-producing factors, the 
determination of the portion of the 
profits attributable to personal services 
shall be made under regulations pre- 
scribed by the Secretary. 

“(8) Consent by taxpayer.—This 
subsection shall be applicable only to 
a taxpayer who files with the Commis- 
sioner, in such manner, in such form, 
and within such time as the Secretary 
may by regulations prescribe, a con- 
sent to have taxed in the manner 
specified in sections 22 (b) (2) (D) and 
173(C) the portion of income ex- 
cluded from gross income under this 
subsection.” 


Sec. 3. Inclusion in gross income of 
annuity payments received from a 
restricted retirement fund. 


Section 22(b) (2) of the Internal 
Revenue Code (relating to annuities) 
is amended by adding at the end there- 
of the following new subparagraph: 

“(D) Restricted Retirement Annui- 
ties—If an annuity contract is pur- 
chased by a trustee for an individual 
under a plan with respect to which 
section 173 is applicable, or if such 
individual has purchased a restricted 


retirement annuity (as defined in sub- 
section (p) (6)), such individual sha!! 
include in his income the amounts re- 
ceived under any such annuity con- 
tract for the year received; and for 
the purposes of this chapter such an- 
nuity contract shall be deemed to 
have a basis of zero.” 


Sec. 4. Restricted retirement funds. 


Supplement E of the Internal Reve- 
nue Code (relating to the taxation of 
estates and trusts) is amended by add- 
ing at the end thereof the following 
new section: 


“Sec. 173. Restricted retirement funds. 


(a) Exemption From Tax.—A re- 
stricted retirement fund shall not be 
taxable under this supplement and no 
other provision of this supplement 
shall apply with respect to such fund. 

“(b) Definition of Restricted Re- 
tirement Fund.—For the purposes of 
this chapter a ‘restricted retirement 
fund’ means a trust forming part of a 
bona fide retirement plan for the ex- 
clusive benefit of its participating 
members for the purpose of distribut- 
ing to such members or their benefi- 
ciaries the corpus, profits, and earnings 
of the trust accumulated by the trust 
in accordance with the plan if under 
the plan and the trust instrument— 

“(1) the interest of a participating 
member is non-assignable, except as to 
his right— 

(A) to designate one or more ben- 
eficiaries to receive any interest in the 
trust to which he may be entitled at 
his death; and 

“ (B) to designate his spouse or any 
dependent or dependents as a joint, 
survivor, or joint and survivor annui- 
tant under any annuity contract 
through which his interest in the trust 
may be distributed. 

“(2) the trustee is a bank (as de- 
fined in section 104), and under the 
trust indenture is authorized and di- 
rected (i) to invest and reinvest the 
assets of the trust in any investment 
permitted by the trust indenture, to 
the extent allowed by local law or (ii) 
to apply the amounts paid into the 
fund by each participating member to 
the purchase of one or more restricted 
retirement annuity contracts on the 
life. of such member, to which the 
trustee shall hold legal title and exer- 
cise all options until the maturity 
thereof; 

(3) except in case of his total and 
permanent disability (as defined in 
section 22(p) (6), which shall be cer- 
tified to the trustee by affidavit of a 
licensed doctor of medicine other than 
the taxpayer, the distribution of the 
interest of any participating member 
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in the trust may not be made to him 
during his lifetime at a date commenc- 
ing earlier than his age sixty-five and 
may only be made under one or more 
of the following optional methods of 
distribution to be elected by him— 

“(A) in a lump sum; 

“(B) in annual, quarterly, or 
monthly installments of a designated 
amount over a period of years; 

“(C) by the purchase by the trustee 
from an insurance company designated 
by the participating member, in the 
name of such member, of one or more 
single premium life annuity contracts 
(with or without a guaranteed mini- 
mum return and with or without pro- 
vision for a joint, survivor, or joint 
and survivor annuitant) . 

“(c) Taxability of Beneficiary.— 
The amount actually distributed or 
made available to any distributee un- 
der a restricted retirement fund under 
the option described in subsection (b) 
(3) (C) shall be taxable to him under 
the provisions of section 22(b) (2) (D), 
and the amount actually distributed or 
made available to any such distributee 
under one of the options described in 
subsections (b) (3) (A) or (b) (3) B) 
shall be taxable to him, in the year in 


The Armed Services Board 
of Contract Appeals 


(Continued from page 377) 


with favor upon.such requests. Con- 
tractors should realize that there are 
certain inherent risks involved in 
submitting an appeal without a hear- 
ing. If the matter is of importance to 
the contractor, serious consideration 
should be given before deciding to 
waive a hearing. 

Hearings before the Board have 
been described as being informal. 
This does not mean that they are of 
a round-table discussion or confer- 
ence variety. The procedure and at- 
mosphere more closely resemble a 
court trial without a jury. Most hear- 
ings are held before a single member 
of the Board who has studied the 
Rule 4 Memoranda and has exam- 
ined the appeal file prior to the hear- 
ing. 

The contractor may appear in per- 
son or be represented by counsel or 
by any other duly authorized person. 
In most cases he is represented by an 
attorney who in many instances is 
ippearing before the Board for the 
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which so distributed or made avail- 
able, under the provisions of section 
22 (b) (2) (D) as if it were an annuity 
under an annuity contract taxable un- 
der such section, except that if the 
entire interest is distributed in a lump 
sum under the option described in 
subsection (b) (3) (A) after having ac- 
cumulated over a period of more 
than five years it shall be considered a 
gain from the sale or exchange of a 
capital asset held for more than six 
months.” 


Sec. 5. Treatment of amounts re- 
ceived by a surviving spouse or other 
beneficiary under a resricted retire- 
ment fund or restricted retirement 
annuity policy. 


Section 126 of the Internal Revenue 
Code is amended by adding at the end 
thereof the following new subsection: 

“(d) Distributions to a Surviving 


first time. The presiding member ex- 
plains at the outset to the uninitiated 
attorney the procedure to be fol 
lowed in the hearing. Where the con- 
tractor is not represented by an at- 
torney, the presiding Board member 
endeavors to protect the contractor's 
interest to the extent permissible 
under such circumstances. It is rec- 
ognized that the presiding member 
cannot protect the contractor’s inter- 
est as fully as might competent coun- 
sel. 

The parties may offer at the hear- 
ing such evidence or argument as 
they deem appropriate subject, how- 
ever, to the exercise of reasonable 
discretion by the presiding member 
in supervising the extent and manner 
of presentation. Evidence other than 
that ordinarily admissible under the 
generally accepted rules of evidence 
may be received in evidence at the 
discretion of the presiding member. 
The degree of formality of the hear- 
ing depends upon the circumstances 
of the particular appeal. If the con- 
tractor is not represented by counsel, 
the role of the presiding member 
closely approaches that of the judge 


Spouse or Other Beneficiary of a Par- 
ticipant in a Restricted Retirement 
Fund, Etc.—For the purposes of this 
section, distributions to a surviving 
spouse or other beneficiary of a par- 
ticipant in a restricted retirement 
fund described in section 173, or to a 
surviving distributee under a restricted 
retirement annuity contract described 
in section 22(b) (2) (D), shall be 
deemed to be an item of gross income 
in respect of a decedent which is not 
properly includible in respect of the 
taxable period in which falls the date 
of his death or a prior period, within 
the meaning of this section.” 


Sec. 6. Taxable years to which ap- 
plicable. 


The amendments made by this Act 
shall be applicable with respect to 
taxable years begining after December 
$1, 1952. 


in the French administrative courts 
where an inquisitorial procedare is 
followed as was described by Ber- 
nard Schwartz in the August, 1952, 
issue of the JourNAL in his article, 
“A Public Prosecutor of Claims: 
Economy in Administrative Law 
Cases”. On a few occasions contrac- 
tors have been more interested in 
getting something off their chests, as 
they put it, than in the final results 
of their appeals. The presiding mem- 
ber, sensing such a situation, is gen- 
erally liberal in his rulings. On the 
other hand, if the issues are impor- 
tant or the parties are represented by 
counsel, the hearing will be very 
much like a court trial without a 
jury. 

The testimony and argument at a 
hearing are recorded verbatim. Tran- 
scripts of the proceedings may be 
purchased at such rates as are fixed 
by the contract between the Board 
and the reporting company. 

The parties are given the right to 
file briefs within twenty days after 
the conclusion of the hearing or with- 
in such other period of time allowed 
by the Board. 


May, 1953 * Vol. 39 435 


pee 


Re ae 











The Armed Services Board of Contract Appeals 





DISPUTED PATERNITY. Each case 
warrants consulting the full informa- 
tion supplied in “Disputed Paternity 
Proceedings” by Schatkin. What evi- 
dence can be secured and how. How to 
present evidence. Procedure explained 
in detail. How blood tests and other 
tests are used. What the blood type 
tests can prove. How to make settle- 
ments, what to include. Orders. What 
to do about birth certificates. What de- 
fenses can be brought. How to crossex- 
amine. Suggestions from case histories. 
Full scientific data. Author specialist in 
affiliation cases (NYC) for 20 years. 1 
vol., $15. Write Matthew Bender & Co., 
255 Orange Street, Albany 1, N. Y. 











The presiding member studies the 
transcript, briefs and appeal file and 
does whatever other research he 
deems necessary to arrive at a deci- 
sion. If his research discloses informa- 
tion that was not previously pre- 
sented, yet which is material to his 
decision, before using it, he calls it 
to the attention of the parties for 
their comment. The draft of his de- 
cision is submitted to the other mem- 
bers of his division for study and 
approval. (The Army Panel is pre- 
sently made up of three divisions.) 
When a majority of the division ap- 
proves a decision, that decision be- 
comes the decision of the Army Panel 
and Board, provided that all three 
panel chairmen signify that in their 
opinion a review by the full Board is 
not required. If a majority of the 
members of a division are unable to 
agree on a decision or if one or more 
panel chairmen do not waive review 
by the full Board, determination of 
the appeal is then made by a major- 
ity of the members of the full Board. 
The latter situation has developed 
in a number of appeals. 

Within twenty days from the re- 
ceipt of a decision of the Board 
either party may file a motion for 
reconsideration. The motion must 
specifically set forth the grounds 
relied upon to sustain it. The Board 
may grant the opportunity to present 
oral argument or evidence in support 
of the motion, or it may grant or 
deny the motion on the basis of the 
moving papers and record. If the 
motion alleges newlv discovered evi- 
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dence that was not previously avail- 
able and might require a reversal of 
the decision, the chances are fairly 
good that the motion will be granted. 
On the other hand, if the motion is 
merely repetitious of what was said 
before, the Board will deny the mo- 
tion. A party should not wait for a 
motion to reconsider to put forward 
his best foot. 

The decisions of the Board are 
made in writing. They are available 
for public inspection at the office of 
the Board in the Pentagon. A digest 
prepared by Roswell M. Austin, one 
of the three original members of the 
War Department Board of Contract 
Appeals, covers the decisions of that 
Board and the Army Board of Con- 
tract Appeals (1942-1950), and has 
been printed by the Government 
Printing Office. Commerce Clearing 
House, Inc., reviews the decisions of 
the Board in its “Government Con- 
tract Reporter”. Full reports of the 
Board’s decisions will be found in 
the first three volumes of Contract 
Cases Federal, published by Com- 
merce Clearing House, Inc. Digests 
of recent opinions are found in the 
remaining two volumes of the same 
series. 

The Secretaries of the Army, Navy 
and Air Force do not interfere with 
the preparation of .decisions. The 
Board at no time communicates with 
the Secretaries or their staffs as to 
how an appeal should be decided. 
The Board is above and apart from 
the procuring activities. In the per- 
formance of their duties the Board 
members never see a contracting ofh- 
cer except when one testifies at a 
hearing. 

A constituent of Senator Chavez 
wrote to him that it was rumored 
that only one case in twenty reverses 
the contracting officer. He asked the 
Senator for the correct figures and 
how many cases handled by the “Mil- 
itary Board of Appeals” were de- 
cided in favor of the contractor. The 
record speaks for itself. Since the 
Armed Services Board of Contract 


Appeals came into existence in May, 
1949, to July 1, 1952, 268 appeals 
were denied, 143 were dismissed, and 
243 were sustained. An appeal is 
denied when it is rejected on the 
merits, whereas an appeal is dis- 
missed when the Board does not 


have the authority to decide the 
issues, as in the case where the appeal 
is not taken within the thirty-aay 
appeal period or asks for relief out- 
side of the contract. 

It is impossible to ascertain the 
exact number of Board decisions that 
have been appealed to the courts or 
to the General Accounting Office, but 
studies indicate that they are few 
in number. Most of the appeals to 
the Court of Claims have been in 
those cases where the Armed Services 
Board has dismissed the matter for 
lack of authority to grant the relief 
requested. The finality of the “Dis- 
putes” article would not under cer- 
tain circumstances be an obstacle to 
such appeals. The Court of Claims 
on most occasions has affirmed the 
Board’s decisions. A very interesting 
example of the Court of Claims ap- 
proving a decision of the Board but 
reversing the action of the Comp- 
troller General is Federal Cartridge 
Corporation, 111 Ct. Cl. 372 (1948). 

Contractors who have had any ex- 
perience with the Armed Services 
Board of Contract Appeals and its 
predecessors undoubtedly, with a 
very few isolated exceptions, would 
answer the question posed at the 
outset that the Armed Services Board 
has been an impartial quasi-judicial 
tribunal. It is the determination of 
those associated with the Board that 
it shall continue as such. More, how- 
ever, is required. As it was once said 
and often repeated, “A Court is only 
as good as the Bar that practices be- 
fore it’. The work of the Armed 
Services Board of Contract Appeals 
can be improved by an enlightened 
Bar aware of its purposes and pro- 
cedures and informed on the law 
peculiar to Government contracts. 
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Character and 
the Law Schools 


(Continued from page 388) 


tions directed toward the elimina- 
tion of the unfit and dishonest.” 
Another dean pointedly stated: “I 
think it may be conceded that Hon- 
esty cannot be taught, but two as- 
pects of an ethics course outweigh 
that argument. Some mistakes are 
due to ignorance which a school can 
prevent; and the lawyer’s place in 
society should not be ignored by a 
law school,”?? 


At Southern Methodist University 
School of Law a course is given on 
the legal profession and the law 
school utilizes the services of leading 
members of the Texas State Bar and 
the Texas judiciary. Robert G. 
Storey, Dean of the School of Law, 
said of this: “We think so much 
of the course that it is not only re- 
quired but we would not consider 
graduating our students without the 
course, which emphasizes the law- 
yer’s responsibility to his client, to 
the public and his profession.” 

There are several modern case 
books available on the inculcation of 
professional standards. Each of these 
contains not only cases relating to 
disciplinary proceedings, but in- 
cludes valuable material on the his- 
tory and organization of the profes- 
sion, the application of sanctions by 
the courts, the activities in getting 
and declining practice, the activities 
of a lawyer relating to fees, of an 
advocate in both a civil and a crimi- 
nal case. The need for this type of 
course has been well expressed by 
Professor Harris.'* He says: 

Probably the most difficult task 
which the young lawyer faces is the 
fixing of his first fee. We find our stu 
dents keenly interested in how to strike 
that proper balance between service to 
client and compensation to counsel. 
Contingency fee contracts are not used 
in England. Although popular in 
America they are subject to positive 
limitations of which young lawyers 
should be apprised. And what of the 
other rights and liabilities between at- 
torney and client? When may a lawyer 
take an assignment of part of a cause 
of action which he is handling for his 
client? Under what perils does a law- 
yer deal with the property of his client 
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in litigation? Are these matters less 
difficult than landlord’s liens or the 
rights of mechanics against contrac- 
tors? A lawyer may practice his whole 
life without ever handling a problem 
involving mechanic’s liens, but he can- 
not talk intelligently to his first client 
without knowing something about the 
relationship of attorney and client. 


At the law school of the University 
of Southern California a course in 
the legal profession has been started 
under the inspiration of Judge Phil- 
brick McCoy.'® In this course mem- 
bers of the California State Bar and 
the California judiciary are the in- 
structors. They meet with the upper- 
class students at dinner one evening 
a week during the spring term. 
Then follows a lecture on particular 
subjects concerning the legal profes- 
sion and professional responsibility, 
with a discussion period afterwards. 
All of the lecturers are active either 
on the bench or at the bar in South- 
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ern California. The law school has 
kept the subject on an exceedingly 
practical level and has reduced the 
volume of anecdotes to a minimum. 
Nothing is more deadly to law stu- 
dents than to have some ancient 
member of the profession talk about 
legal ethics and give nothing to them 
except excerpts exhibiting his past 
glories. 

In conclusion it appears from 
abundant evidence that much more 
could be done by law schools and 
bar examiners in screening out bad 





12. Ibid., page 64. 

13. Ibid., page 69 

14, Ibid., page 70 

15. Address of Philbrick McCoy, ‘The Teaching 
of Professional Responsibility’’, paper read at the 
annual meeting of the Section of Legal Education 
and Admissions to the Bar of the American Bar 
Association, San Francisco, September 17, 1952, 
5 Jour. Legal Educ. 302. See Orie L. Phillips and 
Philbrick McCoy, Conduct of Judges and Lawyers. A 
Study of Professional Ethics, Discipline and Disbar- 
ment. A Final Report for the Survey of the Legal 
Profession under the Auspices of the American Bar 
Association, 1952, Ch. 3 
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moral risks than is the case today. If 
it were possible to adopt the Penn- 
sylvania preceptor system through- 
out the country, many of our prob- 
lems would be far better attended to 
than they are today. The adoption 
by the law schools of a questionnaire 
with searching questions concerning 
a student’s moral character is vitally 
necessary. In each jurisdiction, the 
bar examiners should call for the 
fingerprinting of applicants when 
they register for the study of law, and 
should make available the finger- 
printing information, together with 
the applicant’s questionnaire, to the 
dean of the law school where the 
student attends. By the adoption of 
these practices many of the bad risks 
will be discovered. No claim can be 
made that these procedures will fur- 
nish a panacea and that all moral 
risks will be discovered and elimi- 
nated. Most law students, at the time 
they enter law school, even under 


The Third 
American Revolution 


(Continued from page 392) 

I shall give Pound one more pow- 
erful quote: “One may look upon 
what has been happening in the law 
of contracts, the law of torts, and the 
law of property as indicating a con- 
tinually widening circle of satisfac- 
tion of human wants. But the one 
conspicuous human demand which 
in America was the one chiefly as- 
serted and chiefly respected, namely, 
the claim to liberty—to free self-as- 
sertion or self-determination—is al- 
most disappearing.” 


We Are Creating 

a Superstate 

In this process we have been grad- 
ually creating that very superstate 
which Jefferson warned against so 
wisely. Accompanying this process of 
federal aggrandizement are not only 
the loss of individual rights and the 
loss of the protection given by the 
separation of powers between the 
branches of government and between 
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the trying conditions of today, 
do not show character deficiencies. 
These are not found out until later, 
in actual practice. However, many 
young lawyers go wrong merely 
through ignorance rather than de- 
sign. To remedy this difficulty, the 
law schools should give adequate 
courses on the professional responsi- 
bilities in the hope of inculcating in 
each student a deep-seated apprecia- 
tion of his position as a lawyer, and 
to inform him of what is expected of 
him at the Bar. This instruction 
should be required and be pursued 
systematically, using active prac- 
titioners and judges to assist the 
school. In this field the law schools 
will have no difficulty whatever in 
getting leaders of the Bench and Bar 
to co-operate enthusiastically with 
them. 

Such a course should profoundly 
influence the law student in his con- 
duct and should impress on him that 


the Federal Government and the 
states, but also the growth of a gi- 
gantic bureaucracy which, in itself, 
is a danger to our liberties. Its vast 
numbers withdraw productive pow- 
er from the nation, and its ranks can 
so easily be converted into a machine 
for political power. I have called 
the gigantic growth of our bureauc- 
racy “Administrative Elephantia- 
sis”. It is a virulent disease, putting 
heavy burdens on the public in its 
financial cost and in its interfer- 
ences with business and economic 
processes. It breeds political corrup- 
tion and that bureaucratic point of 
view which makes of every citizen a 
potential criminal and of govern- 
ment the individual’s enemy. 
Perhaps the most serious result of 
the Third American Revolution has 
been a decline in public and private 
morals. We see this in ‘international 
affairs where we have used the same 
method as in much domestic reform: 
to achieve an end, we have ignored 
the immorality of a means. It is no 
coincidence that we have, in the 


he must do nothing either profes- 
sionally or personally which would 
bring disgrace on his profession.'* 
In such a course also the student will 
learn that his relations with his 
clients are those of trust and that he 
cannot violate the fiduciary principle 
with impunity. 





16. See In re Howell, 89 A. 2d (N.J.) 652, 654: 
. . A lawyer who attempts to avenge real or 
fancied personal grievances by resort to a 
personal code offensive to the criminal laws is 
deficient in that degree of fair private and 
professional character that the public rightly 
expects of every member of the bar. His office 
is a very badge of respectability and his con- 
duct sullies the office. He ‘‘invites and merits 
stern and just condemnation’’. Cf. Canon 32. 
His conduct perforce imperils not him alone 
but the honor and integrity of his profession 
which depends for its very existence upon 
public trust and confidence. The spectacle of 
a lawyer criminating himself by the perpetra- 
tion upon another of an assault instead of 
redressing his alleged grievances under law, 
necessarily prejudices, in the eyes of ‘‘just 
men’’, not him alone, but his fellows also. 
Discipline must be imposed not primarily to 
punish him but to give assurance to the public 
that the profession is deserving of its trust and 
confidence and will demand that all lawyers 
meticulously adhere to the high standards im- 
posed by the profession upon itself. 


past decade, given away territory 
which did not belong to us; con- 
sented to the seizure of lands of one 
friend and ally by another; employed 
that unrestricted submarine warfare 
the use of which by Germany was the 
cause of our sacrificing so many lives 
in World War I; confiscated inno- 
cent enemy alien property; looted 
our enemies; agreed by treaty to the 
use by our allies of prisoners of war 
as slaves after hostilities had ceased; 
and used horrible weapons of war 
indiscriminately when we had for- 
merly protested against the use of 
relatively innocuous weapons. 

Nor is it only in international af- 
fairs that we have suffered moral 
decay. It is not a coincidence that in 
the last phase of the Third American 
Revolution our domestic morals, 
public and private, have declined. 
The unrealistic attempts to equalize 
us by taxation have made criminals 
of countless Americans. Take a pri- 
vate Gallup poll of your own to as- 
certain how many of your friends 
and business associates cheat on 
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their income tax returns. One man 
put it to me that his falsifications on 
his tax return were merely “white 
lies”. Of those who file honest re- 
turns, a large part are honest only 
because they can find no means of 
cheating and thus envy those who 
can and do. I look upon this wide- 
spread phenomenon with horror and 
disgust, but there it is. Nor must you 
imagine that this dishonesty is con- 
fined to the wealthy or to the so- 
called “reactionary” opponents of 
egalitarianism. The laboring man is 
as willing to falsify his tax return as 
his richer brother, and the man who 
calls himself a “liberal” and supports 
levelling taxation is just as prone to 
avoid his share of the burden as his 
political adversary. Nor is it acci- 
dental that so much corruption has 
appeared among government offi- 
cials. We shall, I believe, always see 
such a phenomenon when there is 
social pressure to avoid the law. We 
saw it in the case of prohibition; we 
see it now in relation to the unrealis- 
tic and fantastic tax structure. 

There is a lack of realism also, a 
deplorable ignorance of economics 
and a disgraceful misunderstanding 
of simple arithmetic in trying to 
convince the general public that it 
may have new and expensive social 
benefits without paying for them. 
The average citizen has been in- 
duced to vote for such social bene- 
fits, but expects some other mythical 
person, perhaps “capitalists” in gen- 
eral, to pay for them. That it has 
not been made clear to him that 
he must himself pay for these lux- 
uries through higher taxation and 
through the curtailment of freedom 
has been a fraud with dangerous po- 
litical complications. This fraud has 
been accompanied by the equally 
dangerous proposition that our re- 
sources are limitless, that the deficit 
financing so mistakenly advocated 
by John Maynard Keynes may go on 
forever. 


An underlying error of the recent 
period has been the belief in the 
planned economy within a democ- 
racy. It is pitiful that anyone could 


believe that so complex a mechanism 
as the American economy could be 
planned and directed by a group of 
practical politicians in Washington, 
assisted by an occasional college 
professor and a coterie of young 
idealists who have had little, if any, 
contact with the market place. 
Equally pitiful is the belief that a 
planned economy is consistent with 
a Jeffersonian democracy such as 
ours purports to be. Planning is fu- 
tile and inoperative without force 
and coercion. To the extent that a 
planned economy is forced on us we 
must lose degrees of personal liberty. 

Comparatively few Americans 
seem to be aware of the gravity of 
the domestic dangers which beset us. 
They recognize the rattlesnake, but 
they ignore the termite. They fear 
the communist menace but they do 
not understand that their political 
house is being eaten out from under 
them. This is to a great extent due, 
I fear, to the degree to which the 
advocates of the paternal state have 
succeeded in taking hold of the in- 
struments of information, both pub- 
lic and private: education, press and 
publishing. 


If the Bar does not rise to the ne- 
cessity of action, who will? I urge 
lawyers to read two magnificent stud- 
ies of the evils I have discussed. One 
is Felix Morley’s The Power in the 
People, published in 1949 by Van 
Nostrand. The other is Raymond 
Moley’s How To Keep Our Liberty, 
published by Knopf, a call for strong 
political action to preserve what both 
books eloquently describe: our price- 
less liberties. 
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Let us all be reformers. Let us all 
work for the constant betterment of 
our people. But let us fight to pre- 
serve what is most precious in the 
system which has produced the high- 
est standard of living and the great- 
est personal freedom in history. 

I know no better way to close this 
appeal than with the following quo- 
tation from Thomas Jefferson: 

“Were we directed from Washing- 
ton when to sow and when to reap, 
we should soon want bread.” 
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of document problems considered. Photographic 


laboratory maintained. Centrally located on major 
air and rail lines. 





EDWARD OSCAR HEINRICH, B.S., 24 CALI- 
fornia St., San Francisco 11. Documents of any 
kind, any language, expertised in connection with 
their use as legal evidence. Impounded documents 
visited throughout Pacific area. Established 1913 
Expert for American Claimants before Mixed 
Claims Commission, United States and Germany, 
1929-1939, Black Tom and Kingsland cases, New 
York; see Docket Nos. 8103, 8117, et al. 
nl eee A. Heinrich, B. S., Associate, Hono 
ulu 3. 





SAMUEL R. McCANN, EXAMINER OF 
Questioned Documents. Complete laboratory. 
Telephone 5723, Yakima, Washington. 


MAY CONSULTING EXPERT & 

Examiner of ‘Questioned Documents.’’ Qualified 
in Military, Federal, Territorial, State and Provin- 
cial Courts, United States and Canada. Director 
of the Scientific Detective Laboratories—estab- 
a in Seattle since 1919. Advanced Scientific 
Evidence Laboratories with special apparatus for 
the examination, analysis, identification, determina- 
tion and illustrative proof of facts relating to 
genuine or forged handwriting, typewriting, print- 
ing, seals, etc. The detection and ocular proof of 
facts regarding age, alterations, additions, substitu- 
tions, etc., in all types of important suspected or 
disputed papers. Phone Elliott 2445. Suite 843 
Henry Building, Seattle 1, Washington. 





LUKE 5S. 


CHARLES C. SCOTT, KANSAS CITY, MIS- 
souri. Identification of *handwriting and type- 
writing. Detection of alterations. Decipherment 
of faded and charred documents. “‘Photographic 
evidence” for court. Fully equipped laboratory. 
Qualified witness. Member American Society of 
Questioned Document Examiners. Commerce Build- 
ing. Telephone Victor 8540. 








BEN GARCIA, EXAMINER OF ALL 


classes of questioned handwriting and_type- 
writing. Qualified expert; State and _ Federal 
Courts. 13 years of experience. 805 E. & C. 


Building, Denver, Colorado, Phone: AComa 1729. 








LAWYER WANTED 





BOSTON HEAD OFFICE OF EMINENT 

chemical manufacturer has career position for 
lawyer experienced in corporate tax problems 
Kindly submit resume and desired salary terms 
to Box 3MY-5. 





MISCELLANEOUS 





OKLAHOMA OIL PROPERTY APPRAISALS 

prepared for attorneys, trust departments, etc., 
in connection with sales, settlement of estates, 
income tax matters. Oil and Gas Consultant, 
P. O. Box 609, Oklahoma City 1, Oklahoma. 


ITHORS INVITED TO SU BMIT LEGAL 
hae for printing or publishing. Box E-13. 





POSITIONS WANTED 





ATTORNEY, 47, 23 YEARS: BRANCH, RE- 

gional, home office casualty claim adjusting, 
organizational and administrative experience Mid- 
dle West and East. Experience diversified, particu- 
larly direct contract, includes creation forms, pro- 








cedures, manual and policy determination, Desires 
growth position claim or legal or ade reinsurance 
or industrial company. Box 3MY- 
ATTORNEY, CASUALTY CLAIM EXECU- 
tive, 39, family, extensive experience; Colorado, 
Federal Bars. Matured and seasoned. Box 3MY-2. 
LAWYER, IN EARLY FORTIES, PRES 
ently in individual general practice in town of 
15,000, av rating, twenty years extensive experi 


ence in trial and appellate work, casualty insurance, 
title work and all phases of general practice 
author of law review articles; would like position 
with legal department of — or connection 
with large law firm. Box 3MY-4 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Bentitey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y 





SALES AGENTS WANTED 





SALESMEN WANTED FOR LAW BOOKS, 

Calendars, Bookmatches, , Specialties. Korus 
Specratty Company, 51634 Main, Vancouver, 
WwW came: 0 


SALES AGENTS FOR LAW BOOK SELLERS 
local or travel, established clientele. Box E- 12, 





SHORTHAND AND 
STENOTYPE REPORTING 





THE MASTER REPORTING COMPANY, 
Inc., 51 Madison Avenue, New York 10, 
LE 2-5588. Stenotype Service. We have reported 
the annual conventions of the American Bar Asso- 
ciation for the past 20 years and have a group 
of men and women associated with us who can 
handle any type of legal proceeding competently. 





HART & HART (Since 

1927), official reporters (shorthand and_ma 
chines) ; notaries; private deposition suite; Chan 
cery Building, 564 Market Street. References 
local bench and bar. 


SAN FRANCISCO: 





TRANSLATIONS 





OFFICIAL LEGAL TRANSLATORS (ALL 

languages). Since 1878, AMERICAN-FOREIGN 
TRANSLATION Services, 82 Court Street, Brooklyn 
2, New York. 
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“SPOTLIGHTING THE LAW 





START HERE ON EVERY QUESTION 





IHE NEW GENERAL INDEX is the ideal starting place in any 

search. Its 500,000 fact word leads take you directly to the 
pertinent principles and supporting authorities contained 
in the magnificent storehouse of American law... 


AMERICAN JURISPRUDENCE 


Why not write today for full information about American 
Jurisprudence, and the low, easy terms available to you? 
Just drop a line on your letterhead to either publisher. No 
obligation, of course. 


ns 
BANCROFT-WHITNEY COMPANY, San Francisco 1, California 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 14, New York 





























“WEST” 


Famous throughout our land for 


ACCURACY 
PROMPTNESS 
ECONOMY 


IN LEGAL REPORTING 


West's Reporter for your State 


offers decided “‘practice advantages” 


Details for the mere asking 


—and there’s never any obligation. 


WEST PUBLISHING CO., ST. PAUL 2, MINN. 














